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Amendment of the Whole

[Regulating Deemed Approved Off-Sale Alcohol Uses and Establishing An Annual Fee ] &

Ordinance amending the Administrative Code to add Chapter 26, ("Deemed Approved {
Off-Sale Alcohol Use Nuisance Regulations”), deeming all existing non-conforming and
permitted off-sale alcohol uses "approved;" establishing an administrative hearing
process to abate nuisance activities by deemed approved off-sale alcohol uses;
creating a list of performance standards which that refiect existing focal nuisance and

related state and federal laws; providing for an education and outreach program;

authorizing penalties for violation of performance standards including administrative
penaities from $500 to $1000 or revocation of deemed approved status; providing for
appeals of conditions or administrative penalties to the Board of Appeals; providing for |
appeals of the revocation of deemed approved status to the Board of Supervisors or
the Board of Appeals; setting an annual fee of $264 for deemed approved off-sale

alcohol uses; and-am

18:19-6-to-establishing a deemed approved off-sale alcohol use nuisance regulation

| continuing project accounts within the City's General Fund; requiring annual reports

from the City Attorney’s Office and the Departments of Public Health and Police; and

making environmental findings.

Note: Additions are single-underiine italics Times New Romann,
deletions are strikethrongh-itelics-Times-New-Romas.

Board amendment additlons are doubie underlined.

Board amendment deletions are strikethrough-normal.

Be it ordained by the People of the City and County of San Francisco:

Section 1. Environmental Findings. The Planning Department has determined that th

actions contemplated in this Ordinance are exempt from the Caiifornia Environmental Quality

| Act (California Public Resources Code section 21000 et seq.). Said determination is on file
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with the Clerk of the Board of Supervisors in File No. 651792 and is incorporated herein by

reference.

Chapter 26, Sections 26.1 through 26.287 to read as follows:
CHAPTER 26
SEC. 26.1 FINDINGS.

The Board hereby finds and declares as follows:

N\ Section 2. The San Francisco Administrative Code is hereby amended by adding

(1} San Francisco has the highest ratio of off-sale alcohol uses per capita in California, the

oreat majority of which are liguor stores; and,

(2} Nuisance and criminal activities such as drug dealing, public drunkenness, loitering, and

other behaviors that ne,qativelv impact neichborhoods occur with disproportionate frequency at and

around the premises of ofi-sale alcohol uses; and,

(3} Neiohborhood character can change over time and the careful reculation of nuisance

activity by off-sale alcohol uses will help to ensure that such uses do not contribute to the deterioration

of neighborhoods; and,

{4) Poorly reculated off-sale alcohol uses increase the availability of alcohol in the

i communities in which they are located, and studies have demonsirated a link berween the availability of

alcohol and numerous negative conseguences, including violence, fatal traffic crashes, and nuisance

I law violations; and,

) (5) Research published in the American Jouwrnal of Public Health found that communities and

| neighborhoods that have a high number of bars and liquor stores per capita experience more violent

assaults and

‘ (6) Researchers at Columbia University found that 25 to 40 percent of all patients in U.S,

veneral hospital beds fnot in maternity or intensive care) are beine treated for complications of

aleohol-related problems; and,
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{7) The Center jor Substance Abuse Prevention has deiermined that the three leadine causes of

death for teenagers are associated with alcohol use: car crashes, homicides, and suicides: and,

(8) A study conducted by the Youth Leadership Institute found that 30 percent of stores in the

South of Market, Tenderloin_and Mission neichborhoods of the City are not in compliance with the

State's "Lee Law" which requires that no more than 33 percent of a liqguor store's windows and doors

are to be covered with any kind of advertising; and,

(9) The City currently lacks a targeted administrarive mechanism to enforce its existing Alcohol

Restricted Use Districts in the Mission, Haight, Third Street, Divisadero, and North of Market

neighborhoods, and to enforce its existing nuisance laws based on the past activities of off-sale uses on

" g store-by-store basis through the attachment of conditions, the imposition of administrative penalties,

or the revocation of use permits, and.

(10) Educational campaiens dirvected at off-sale alcohol uses have been shown fo improve their

appearance, reduce nuisance activity, and benefit the local community, and

(11) Off-sale alcohol uses operating outside of the law negatively impact those uses operating

within the law and as good neighbors, and

(12)_The City recognizes its responsibility to enforce the law and the need for a

partnership with off-sale alcohol uses and the City, including the Police Department and the

City Attorney, to address illegal activities in proximity to an off-sale alcohoi use. The City also

Department; the installation of lighting and security cameras. clear unobstructed windows; and
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clean sidewalks, among others, can reduce the nuisance impacts of such off-sale aicohol

uses: and

(14) Given the successful implementation of similar programs in other California

municipalities, the Youth Leadership Institute worked with the Board of Supervisors to develop

lecislation to help San Francisco to address nuisances associated with off-sale alcohol uses.

SEC. 26.2 DEEMED APPROVED OFF-SALE ALCOHQL USE NUISANCE

REGULATIONS.

The provisions of Chapter 26 shall be known as the "Deemed Approved Off-Sale Alcohol Use

Nuisance Reculations.” The purpose of these regulations is to promote the public health, safety and

ceneral welfare by reguiring that businesses whiehthat sell alcoholic beverages for off-site

consumption and that were permitted, conditionally permitted or nonconforming uses before the

adoption of these reculaiions, or whishthat are permitted or conditionally permitted by the Citv afier

the adoption of these regulations, comply with the Deemed Approved Performance Standards.as

specified in Section 26.12 in order to achieve the followine objectives.

(1) To protect adiacent neichborhoods from the harmfil effects of nuisance activities often

attendant to the sale of alcoholic beverages for off-site consumption.

(2) To provide opportunities for businesses whichthat sell alcoholic beverages for off-site

consumption to operate in a mutually beneficial relationship to each other and to other commercial and

CIVIC Services.

(3) To provide mechanisms to address nuisance problems often associated with the sale of

alcoholic beverages, such as litter, Yoltering; graffiti, unruly behavior, and escalated noise levels.

(4} To ensure that businesses whichthat sell alcoholic beverages for off-site consumption are

not the source of undue public nuisances in the community.
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(5) To ensure that sites where alcoholic beverages are sold for off-site consumption are

properly maintained so that negative impacts generated by these activities are not harmful to the

surroundine environment.

(6) To monitor off-sale alcohol uses to ensure that they do not substantially change their mode

or character of operation,

SEC. 26.3 DEFINITIONS.

{a) Alcoholic Beverage,

Alcoholic beverage shall mean aleohol, spirits, licuor, wine, beer, and every liguid or solid

containing alcohol, spirits. wine or beer, whiehthat contains one-half of one percent or more of

alcohol by volume and whighthat is fit for beverage purposes either alone or when diluted, mixed_or

combined with other substunces, and the sale of which requires a State of California Department of

Alcoholic Beverage Conirol license.

(b | Off-Sale Alcohol Use,

Off-Sale Alcohol Use shall mean any retajl use whichthat sells beer, wine, or distilled spirits to

a customer in a closed container for consumption off the premises and waichthat has ¢ State of

California Alcoholic Beverage Control Board License tyvpe 20 (off-sale beer and wine) or tvpe 21 {off-

(c) Deemed Approved Off-Sale Alcohol Use

Deemed Approved Off-Sale Alcohol Use shall mean a business or entity whichthal uses o

buildine, structure, or site, or portion thereof, for the sale of alcoholic beverages for off-site

consumption,
SEC. 26.4 AUTOMATIC DEEMED APPROVED STATUS.

All businesses or entities engaged in the sale of alcoholic beverages for off-site consumption

that are operating as permitted, conditionally permitied, or nonconforming uses prior to the effective
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date of this ordinance are now automatically Deemed Approved Off-Sale Alcohol Uses. Each such

Deemed Approved Off-Sale Alcohol Use shall retain this status as long as it continues to comply with

the Deemed Approved Performance Standards as specified in Section 26.12.

SEC. 26.5 STATUS OF NEW OQFF-SALE ALCOHOL USES.

After the effective date of this ordinance all new permitted Off-Sale Aicohol Uses shall also be

subject to the Deemed Approved Performance Standards as specified in Section 26.12 and shail receive

the same notices and be subject to the same administrative procedures, penalties and fees as those

Deemed Approved Off-Sale Alcohol Uses wiichthat were operating as permitted. conditionally

permitted, or nonconforming uses prior to the effective date of this ordinance.

SEC. 26.6 PREVIOUSLY NON-CONFORMING OFF-SALE ALCOHQOL USES.

Anv Deemed Approved Off-Sale Alcohol Use whichthat was previously considered io be a non-

conforming use shall continue to be subject to those provisions of the Planning Code whishthat govern

non-conforming uses to the extent those provisions do not conflict with the provisions of this

SestionChapter,

SEC. 26.7 ABANDONMENT,

Whenever a Deemed Approved Off-Sale Alcohol Use ceases to be operated continuously, or

undergoes a substantial change in mode or character of operation, such Deemed Approved Off-Sale

Alcohol Use shall not be resumed. A substanticd change in the mode of character of operation shall not

include:

(1] Chaneges in ownership or an owner-to-owner transfer of an Alcohol Beverase Control

License,

£2) Re-establishment, restoration, or repair of an existing Off-Sale Alcohol Use on the same

lot afier total or partial destruction or damage due lo fire, riot, insurrection, toxic accident or act of

God

ettt A
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L) Temporary closure for not more than ninety (90) days for repair, renovation or

remodeling, or in cases of vacation or iliness.

! SEC. 268 DEEMED APPROVED OFF-SALE ALCOHQOL USES IN EXISTING SPECIAL

USE OR RESTRICTED USE DISTRICTS.

| Any Deemed Approved Off-Sale Alcohol Use operating in a Zzoning Bdistrict of the City that

further regulates off-sale alcohol uses shall continue to be subject to those regulations, where

| applicable, in addition fo the regulations contained in this SectonChapter.

SEC 26.9 NOTIFICATION 10 OWNERS OF DEEMED APPROVED OFF-SALE
ALCOHOQL USES.

Within six months of the enactment of this legislation, and everv vear thereafier, the Police

Department, in coordination with the Department of Public Health, shall notify the owner of each

Deemed Approved Off-Sale Alcohol Use of the Buse's Deemed Approved status. Such notice shall be

sent via U.S. mail and shall include a copy of the performance standards as specified in Section 26.12,

Approved Performance Standards, and notification that the Deemed Approved Off-Sale Alcohol

Use is required to comply with all other provisions of ithe Deemed Approved Off=Sdle Alcohol Use

Regulations. As long as service is made following these procedures failure of any person to receive

!
i
|
] notification that the Deemed Approved Off-Sale Alcohol Use is required to comply with the Decmed
i

!? notice given pursuant to this section shall not affect the Deemed Approved status of the use.
|
i
|

The Police Department shall refer to the California Alcoholic Beverave Control Department s

I
|§ database of all active Type 20 and Tvpe 21 Off Sale Retail Licenses in the City and County of San

kl Francisco to determine the names and addresses of the operators of Deemed Approved Off-Sale

Alcohol Uses.

; SEC. 26,10  EDUCATION AND OUTREACH TO DEEMED APPROVED QFF-SALE

+

ALCOHOL USES.
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(a) Within six months of the enactment of this legislation, the Dirvector of the Department of

Public Health, or his or her designee, in cooperation with the Chief of the Police Departmeni or his or

her desionee, shall develop and implement an education and outreach program 1o educate Deemed

Approved Off-Sale Alcohol Uses about the steps each BUse may take to-adept ro operate as a good

neighbor in their comnumities, to avoid nuisance hehaviors, and to abide by reguirements of this

Chapter. This education and outreach program shall be based upon a public health/environmental

approach to the prevention of alcohol-related nuisances. The education and outreach program shall be

directed to all Deemed Approved Off-Sale Alcohol Uses, relevant business associations, and residential

and commercial property owners and tenants within one block of a Deemed Approved Off-Sale Alcohol

Use,

(b) _The education and outreach program shall include

(1) The development and distribution of informational packets on the requivements and benefits

of this Chapter and of other educational materials, including, but not limited to, culturally and

{inguistically appropriate informational posters, brochures, and other materials for display at Deemed

Approved Offi-Sale Alcohol Uses.

(2) Commencing within six months of the enactment of this legislation, biennially the

Department of Public Health shall provide educational sessions for operators of Deemed Approved

Off-Sale Alcohol Uses at multiple locations throughodt the City, Operators of Deemed Approved Off-

Sale Alcohol Uses who do not attend at least one educational session every two vears shall receive an

educational site visit from the Department of Public Health, This visit should be coordinated with and,

when possible, conducted withs Police Department personnel.

(3) Coordingtion of community stakeholder meetings, which should include representaiives

from City departments, Deemed Approved Off-Sale Alcohol Uses, business associations, the Small

Business Commission, the Youth Commnission, neighborhood associations and community

Organizations.
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(¢} The Police Department, in cooperation with the Depariment of Public Health, may

promulgate additional education, outreach, and administrative requirements for Deemed Approved

Off-Sale Alcohol Uses as are necessary to ensure successful implementation of the Deemed Approved

Off-Sale Alcohol Regulations.

SEC. 2611 INFORMED MERCHANTS PREVENTING ALCOHOL-RELATED CRIMES

AND TENDENCIES —IM P A.CT

Any training conducted by the Police Department under the California Depariment of Alcoholic

Beverace Control's IMPACT program should whenever possible, incorporate the reguirements of the

Deemed Approved Performance Standuards.

SEC 2612  DEEMED APPROVED PERFORMANCE STANDARDS.

A use shall retain its Deemed Approved status if it conforms With0O all of the following Deemed

Approved Performance Standards thereinafter the "Performance Standards”}:

{a) The owner, its employees, or agents does not participate in, or assist persons

participating in, illegal activities -dees-not-resultinrepeated-nuisance-activities within the
premises or w-elose-proximity-ot-the-premises; within the boundaries of the use’s property line,

including the sidewalk and areas between the use and the sireet, including, but not limited to,

| disturbance of the peace, illegal drug activity, illegal sale of firearms, public drunkenness, drinking in

public, harassment of passersby, gambling, prostitution, sale or receipt of siolen goods, Or -publie

\ wrination; theft_assaults or batteries,

(b} . ltdoes not result in repeated nuisance activities within the premises or within the

boundaries of the use’s property line, including the sidewalk and areas between the use and

| the street including, but not limited {0, -acts-of-vardalism;accumulation of lirrering, loiering;

i
J graffiti unabated within three days, Hlegal-parking; excessive loud noisess (especially in the late

|
‘ service to the Police Department not initiated by the Deemed Approyed Off-Sale Alcohol Use.
]

3
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{¢)___In an adminjstrative hearing pursuant to this Chapter the City shall have the

burden of proof to establish that the owner, its employees, or agents has participated in. or

assisted persons participating in, the illegal activities outlined in subsection 26.12(a) and/or

that the use has resulted in the nuisance activity outlined in subsection 26.12(b).

3(d) No more than 33 percent of the square footage of the windows and clear doors of an

Deemed Approved Off-Sale Alcohol Use shall bear advertising or signs of any sort, and all advertising

and sionaee shall be placed and maintained in g manner that ensures that law enforcement personnel

have a clear and unobstructed view of the interior of the premises, including the area in which the cash

registers are maititained, from the exterior public sidewalk or entrance 1o the premises. This

requirement shall not apply to premises where there are no windows or where existing windows are

located at a heicht that precludes a view of the interior of the premises by a person standing outside the

DYEMISES.

{e)(e) Forthose Deemed Approved Off-Sale Alcohol Uses that are located within gn existing

Alcohol Use Restricted District as serf forth in the Planning Code, it does not result in the violation of

any applicable restrictions imposed on off-sale alcohol uses in that Bdistrict.

() Ir does not result in the violation of Health and Safety Code Section 11570, which makes

every building or place used for the purpose of uniawfully selling, serving, storing, keeping,

manufacturing, or giving away any controlled substance a nuisance whichthat shall be enjoined and

[for which penalties may be recovered.

te}(q) 1t does not result in the vielation of Penal Code Section 11200, which makes every

building or place used for purpose of unlawfully selling, serving, or giving away any Spirituous, Vinous,

malt or other alcoholic liguor, and every building or place in or upon which such liquors are

unlawiully sold, served or siven away, a nuisance waishthat shall be enjoined. abated and prevented,

whether it is a public or private nuisance,
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#)h) It does not result in violations of eity-and-ceuntylocal, state, or federal regulations,

ordinances, or staruies.

A copy of these Performance Standards, provided by mail by the Police Department per Section

26.9. and-shall be posted in a conspicuous und unobsiructed place visible from the entrance of the

establishment for public review,

SEC. 2613 VIOLATIONS OF DEEMED APPROVED PERFORMANCE STANDARDS.

Ifthe City Attorneyv receives from a-remberof-the-public-orfrom-rhe Director of the
Planning Department, the Chief of Police, the Director of the Department of Public Health

Depardment,_or the Director of the Department of Building Inspection, or the designee of anv of these

officials, a request to consider bringing an administraitve hearing pursuant to Sections 26.14 — 26.23;

or prosecuting of-g Deemed Approved Off-Sale Alcohol Use for violations of City, state and/or federal

laws for vielations of the Performance Standards specified in Section 26.12, or for violations of any

condition that has been placed on a Deemed Approved Off-Sale Alcohol Use under the provisions of

Sections 26241262220 .20 - 26 21 the City Atiorney may determine that it is appropriate fo file a

civil action against the Deemed Approved Off-Sale Alcohol Use and/or mav determine that it is

appropriate to brine the Deemed Approved Off-Sale Alcohol Use to an administrative hearing. At the

administrative hearing, the City Attorneyv may request that a decision be issued ordering that the

violations of the Performance Standards be corrected, that a decision be issued imposing

administrative penalties acainst the Deemed Approved Off-Sale Alcohol Use, and/or that a decision be

issued imposing conditions on the continued operation of the Deemed Approved Off-Sale Alcohol Use.

In the event that the Deemed Approved Off-Sale Alcohol Use has, within the past three vears,

been the subject of an adminisirative hearing at which a finding of violation of the Performance

| Standards was made, at which conditions were imposed on the Deemed Approved Off-Sale Alcohol

Uses' continued operations, and/or at which administraiive penaliies were imposed on the Deemed

Approved Qff-Sale Alcohol Use for violation of the Performance Standards, the Citv Attorney may
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reguest that an administrative hearing, as specified in Sections 26-34-28.15 — 26.23, be held to

consider the revocation of the Deemed Approved Off-Sale Alcohol Use’s Deemed Approved siatus

and/or request ¥or-additional penalties or conditions.

SEC. 26.14 CONDITIONAL USE PERMITS.

In the event that the City Attorney receives a request to consider bringine an administrative

hearing pursuant to Sections 26-34-26.15 ~ 26.23_and determines that the allesed violations are

violations of conditions imposed by the Planning Commission through the conditional use permitting

process, the City Aitorney shall refer its findings to the Planning Department for actions consistent

with Planning Code Section 303. HeweverNotwithstanding the foregoing, any alleged violations

that are not violations of conditions imposed by the Planning Commission throuch the conditional use

permitiing process shall be subject to the administrative hearing process in Sections 26-44-26.15 -

20.23.

SEC. 26.15  OPERATION OF ADMINISTRATIVE HEARINGS BY THE CITY

ADMINISTRATOR.

The Ciry Administrator shall conduct administrative heavings provided for in the Deemed

Approved Off-Sale Alcohol Use Regulations. All requests to the Ciry Administrator by the City

Attorney to schedule an administrative hearing shall be accompanied by sufficient information to allow

the City Administrator to complete the Notice For Administrative Hearings as described in Section

26.17.

SEC. 2616 PROCEDURES FOR CONDUCT OF ADMINISTRATIVE HEARINGS AND
APPEALS.

{a) The City Administrqror shall appoint one or more neutral Hearing Officers to conduct

adminisirative hearings. A neutral Hearing Officer shall be an impatrtial individual, without a

vested interest in either the Deemed Approved Off-Sale Alcohol Use or a complainant against

the Deemed Approved Off-Sale Alcohol Use, and may not be a current City employee.,
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Notwithstanding the foregoing, a contracted Hearing Officer shall not be considered a City

employee for the purposes of this Chapter. Within 10 days of receipt of a request from the City

Attornev’s office to conduct an administrative hearing, the City Administrator shall select a Hearing

Officers-atranderm; 1o conduct the Administrative Hearing. The assigned Hearing Officer shall

exercise all powers relating to the conduct of the administrative hearing unless or until the decision of

the Hearing Officer is appealed to the Board of Appeals or the Board of Supervisors.

(h) A record of all administrative hearings shall be made by means of a permanent

recording determined to be appropriate by the City Administrator or_in the case of appeals to the

Bowrd of Appeals, the Executive Director of the Board of Appeals or, in the case of appeals to the

Board of Supervisors, the Clerk of the Board of Supervisors.,

fc) Any party may have the administrative hearing recorded by a certified court reporter qt

his or her own expense. A transcript of the proceedings shall be made available to all parties upon

request and upon pavment of the fee required by the certified court reporter.

(d} The Hearing Officer, the Board of Appeals, or the Board of Supervisors mav grant

hearing continuances of up to 30 davs for good cause shown.

fej For the purposes of this &hapterSection, the term party or parties refers to the City

and County of San Francisco and the owner of the Deemed Approved Off-Sale Alcohol Use.

SEC. 26,17  NOTICE OF ADMINISTRATIVE HEARINGS FOR VIOLATIONS OF DEEMED

| APPROVED PERFORMANCE STANDARDS.

Within 15 davs of the receipt of a request from the City Atiornev's-office fo conduct an

administrative hearing, the City Administrator shall send g notice to the owner of the Deemed

Approved Off-Sale Alcohol Use of the time and place of the administrative hearing for violation of the

Deemed Approved Performance Standards. The hearing date shall be set at the Hearing Officer’s sole

discretion, except that the hearing must commence within 60 davs of the date the City Attorney requests

the administrative hearing. The Hearing Officer may extend that 60 dav period by up to 30 davs at his
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or her discretion or if the City Attorney ov the owner of the Deemed Approved Off-Sale Alcohol Use

requests, Within 3 davs of receipt of the Notice of Administrative Hearing, to submit briefing 1o the

Hearing Officer on the allesed violalions of the Performance Standards. In the event that briefing is

requested. the Heaqring Officer shall inform the parties of a briefing schedule thar will allow the

Hearing Officer sufficient time to consider the briefing prior to the administrative hearing.

Notice mav be accomplished by persondal service or by US. mail, or if both of these methods

prove unsuccessful, then by posting the Notice of Administrative Hearing in a conspicuous place on the

property. Notices shall include notification that conditions or administrative penalties may be imposed

on the Deemed Approved Off-Sale Alcohol Use or that the Hearing Officer may consider revocation of

the Deemed Approved status of the Off-Sale Alcohol Use, In addition, the Citv Administrator shall post

the notice in accordance with those laws governing the noticing of meetings of policy bodies conigined

in Article II of Section 67 of the Administrative Code. As long us service has been made as set forth

above, failure of any person or party to receive notice given pursuant to this Section shall not affect the

validity of any proceedings hereunder.

SEC. 26.18  FORM OF NOTICE FOR ADMINISTRATIVE HEARINGS AND APPEALS.

The notice to the owner of the Deemed Approved Off-Sale Alcohol Use of the administraiive

- hearing shall be substantially in the following form, but may include additional information:

“You are hereby notified that an administrative hearing will be held before the {iname of the

I Hearing Officeri] on the dav of at the hour to determine whether, due to

violations of the Performance Standards, conditions should be imposed on the Deemed Approved Off-

Sale Alcohol Use status of the business operated at pursuant to the

Deemed Approved Off-Sale Alcohol Use Reculations contained in the San Francisco Adminisirative

| Code, whether administrative penalties should be imposed,_and/or whether the Deemed Approved

Status of the Off-Sale Alcohol Use should be revoked. You may be present and give testimony at the

hearing. You may be, but need not be,_represented by counsel. In the event that vou or the City
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Attorney requests to submit briefing prior to the administrative hearing, all parties will be notified of

the briefing schedule set by . the Hearing Officer appointed in this matter.”

A brief statement of the reason(s} for the heagring shall also be included with the notice,

includine a list of which Performance Standards the Deemed Approved Ofi-Sale Alcohol Use is

considered to be violating.

SEC. 26.19  CONDUCT QF HEARINGS.

In conducting an adminisirative hearing the Hearing Officer may take into consideration the

oral testimony, written submissions of the parties, and other forms of documentary information. The

Hearing Officer is not bound by the formal rules of evidence governing court proceedings. The

Hearing Officer may provide for sworn testimony, cross-examination, or other procedural adjustments

for-aa the administrative hearing as he or she determines is appropriate.

At any appeal from the decision of a Hearing Officer, the Board of Appeals, or the Board of

Supervisors may take into consideration the oral testimony, written submissions of the parties and other

forms of documentary information, the transcript of the administrative hearing, the written submissions

made by the parties at the administrative hearing, the written decision of the Hearing Officer, an

appeal letter setting forth those reasons why the appellant believes the Hearing Officer’s decision is in

ervor. and a written response to the appeal letter prepared by the respondents.

SEC, 26.20  PURPOSE OF THE ADMINISTRATIVE HEARING.

(a) The purpose of the administrative hearing is to receive information as to whethey the

Deemed Approved Off-Sale Alcohol Use is in compliance with the Performance Standards.

(b) The Hearing Officer shall determine whether the Deemed Approved Off-Sale Alcohol

Use is in compliance with the Performance Standards. Based on this determination, the Heqring

Officer may continue the Deemed Approved status for the Buse in guestion, may impose administrative

nenalties for violations of the Performance Standards, may impose such reasonable conditions as are

in the judement of the Hearing Officer necessary to ensure compliance with the Performance
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Standards, and, in the event that the Decmed Approved OUff~Sale Alcohol Use hass within the past three

vearss been the subject of an administrative hearing af which a finding of vielation of the Performance

Standards was made, may revoke the Deemed Approved Off-Sale Alcohiol Use's Deemed Approved

Status. If the Hearing Officer determines instead to impose further. new conditions on the Deemed

Approved Off-Sale Alcohol Use, such conditions shall be based upon the information then before the

Hearing Officer.

{c) __Inreaching a determination as {o whether a use has violated the Performance

Standards, or as to the appropriateness of imposing conditions on g use, revoking a use,

assessing adminisfrative penalties, or the amount of administrative penalties to assess, the

Hearing Officer may consider:
(1) ___The length of time the Deemed Approved Off-Sale Alcohol Use has been out of
compliance with the Performance Standard(s); and

(2) _ The impact of the violation of the Performance Standard(s) on the community;

and

(3} Any information regarding the owner of the Deemed Approved Off-Sale Alcohol

Use's efforts to remedy the violation of the Performance Standard.

(d) _ "Efforts to Remedy” shall inciude, but are pot limited to:

(1) _ Timely calis to the Police Department that are placed by the owner of the

' Deemed Approved Off-Sale Alcohol Use, his employees, or agents.

{2) __ Reguesting that those Qersons'eng:@gi:r;g in activities causing violations of the

Performance Standards cease those activities, unless the owner of the Deemed AQQ roved

Off-Sale Alcohol Use, or his employees or agents feeis that their personal safety would be

threatened in making that request.

(3)___ Making improvements to the use’s property or operations, including but not

limited to the installation of lighting sufficient to illuminate the area within the use's property

Supervisors Maxwell, Dufty, Peskin, Ma, Mirkarimi
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line, the instaliation of security cameras, clear unobstructed windows, clean sidewalks, and

graffiti abated within three days.

{e} The decision of the Hearing Gfficer shall be based upon all information received at the

administrative hearing, including, but not limited to, informarion compiled by Citv staff. testimony from

the owner of the Deemed Approved Off-Sale Alcohol Use, and the testimony of all other interested

persons. Anv conditions imposed by the Hearing Officer shall be a condition of the Deemed Anpproved

Off-Sale Alcohol Use's continued operation. Any condition imposed by the Hearing Officer shall not be |

considered a suspension, revocation, or withdrawal of a Deemed Approved Off-Sale Alcohol Use's use

permit,

(f) All determinations, decisions, and conditions made or imposed under this

Chapter regarding the use of a Deemed Approved Off-Sale Alcohol Use shall run with the

land; provided, however, that upon legal fransfer of a use's State of California Department of

Alcohol Beverage Control Board | icense, the fact that a use has been the subject of an

administrative hearing at which a finding of violation of the Performance Standards was made
may only be used as a basis for revoking the use’s Deemed Approved Status within 18

months of the transfer or within three vears of the prior administrative hearing. whichever is

£88,

SEC. 2621  ADMINISTRATIVE PENALTIES.

The Hearing Officer may assess administrative penalties against the owner of the Deemed

Approved Off-Sale Alcohol Use of no less than $500.00 and no more than 31,000.00 for each violation

of a Performance Standard, If the violation is of a continuing nature, the Hearing Officer may impose

a penaliy for each day the violation remains. ¥reaching-a-determination-as-to-the
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I payment of any administrative penalty imposed by the Hearing Officer is not received by the

City Administrator within ihe period of time set forth in the decision, and the decision has not been

appealed under the time periods set forih in Section 26.22, the City Administrator shall request that the

Tax Collector pursue collection of the penalty and fee against the owner of the Deemed Approved Off-

Sale Alcohol Use, up to and including imposition of a special assessment lien in accordance with the

requirementis of Article 26 of Chapter 10 of the San Francisco Administrative Code

(commendingcommencing with Section 10.230). In the event that the unpaid administrative penalty

is owed by an owner of a Deemed Approved Off-Sale Alcohol Use who is not also the property owner of

the building in which the Yuse is located, the City Administrator may request that the City Attorney

pursue collection of the penalties.
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Anv administrative penalties collected under this Chapter shall be deposited in the

e e e e M e e e

Deemed Approved Off-Sale Alcohol Use Continuing Project Account, as set forth in Section
26.27.

SEC. 2622  METHOD AND FORM OF DECISION OF THE HEARING QFFICER.

fa) The Hearing Officer shall_within a reasonable time; not to exceed thirty 30 davs from

the date the hearing is closed, submit to the City Administraior a written decision contqining a brief

summary of the information considered and the Hearing Officer’s findings and conclusions, includine

any conditions that are to be placed on the Deemed Approved Off-Sale Alcohol Use and anv

administrative penalties to be imposed, The Hearing Officer's written decision shall also inform the

parties of their right to appeal the written decision and describe the appeal process. The Hearing

Officer' s written decision shall be a public record. The City Administrator shall serve a copy of the

decision on each party by personal service or by US. mail. Service of the decision shall be deemed

complete at the time it is personally served or deposited in the mail with the correct amount of postage

atfived. Failure to receive a copy of the decision served pursuant to this section shall not affect the

validity of the decision. The City Administrator shall also provide a copy of the written decision to the

Director of the Planning Department, the Chief of the Pofice Department, ihe Direcror of the

Depart}nenr of Public Health, the Director of the Department of Building nspection, and the Board of

| Supervisors.

(b) The decision of the Hearing Officer shall become final ten davs after the service of the

| decision is deemed complete unless appealed to the Board of Appeals, or, in the case of a decision to

revoke a Deemed Approved Off-Sale Alcohol Use that was permitted as a condirionnal use, to the Board

‘! of Supervisors, in accordance with Section 26.24.

SEC. 26,23 PROCEDURE FOR CONSIDERATION OF VIOLATIONS TO CONDITIONS

IMPOSED ON DEEMED APPROVED OFF-SALE ALCOHOL USES.

Supervisars Maxwell, Duty, Peskin, Ma, Mirkarimi
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In the event of a fuilure 1o comply with any prescribed condition imposed by the Hearing

Officer ordo-comply with any Performance Standard, at the request of the Ciry Attorney, another !

administrative hearing may be set. Notification of this hearing shall be in accordance with Sections

26.17 - 26.18.

The purpose of this adminisirative hearing is 1o receive information and determine whether =

violations to any condition attached to the Deemed Approved Off-Sale Alcohol Use have occurred. The f
i

hearing shall be conducted as provided in Sections 26:2026.15 — 26 .22 The Hearing Officer may

add to or amend the existing conditions based upon the information presented; mav impose additional

administrative penalities, or, alternatively, if the previous conditions were imposed within the three

vears prior to the Citv Attornev's request for an administrative hearing, may revoke the Deemed

Approved Use's Deemed Approved status and/or impose administrative penalties. The provisions of

Section 26.22 concerning the Hearing Officer’s writlen decision shall be followed. The decisions of the

Hearing Officer shall become final in the same manner as provided for in Section 26.22.

SEC. 26.24 _APPEAL TQ THE BOARD OF APPEALS OR BOARD OF SUPERVISORS.

A decision of a Hearing Officer, except a decision to revoke a Deemed Approved Off-Sale

Alcohol Use that was permitied as a conditional use, may be appealed ro the Board of Appeals in the

manner prescribed in Article [ of the San Francisco Business and Tax Regulations Code. A decision of

a Hearing Officer to revoke a Deemed Approved Off-Sale Alcohol Use that was permitted as a

conditional use mav be appealed 1o the Board of Supervisors in the manner prescribed in Section 303

of the Planning Code. An appeal shall siay the decision of the Hearing Officer. All appeals must be in

writing and shall siate specifically anv claims that there was an error or abuse of discretion by the

Hearing Officer or why the Hearing Officer’s decision is not supported by information contained in the

record. Notice to parties of the public hearing on the appeal shall be delivered personally, or served or

| deposited in the mail with the correct amount of postage affixed. As long as service has been made as

Supervisors Maxwell, Dufty, Peskin, Ma, Mirkarimi
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set forth above, failure 1o receive notice given pursuant to this section shall not affect the validity of any |

appeal hearing hereunder.

The City Administrator shall forward a copy of the record before the Hearing Officer af the

administrative hearing and a copy of the Hearing Officer’s writien decision to the Executive Secretary

of the Board of Appeals or the Clerk of the Board of Supervisors at least 10 davs before the date of the

appeal hearing. If anyv party has obtained a certified transcript of the acdministrative hearing, that

transcript may be submitied 1o the Executive Secretary of the Board of Appeals or to the Clevk of the

Board of Sunervisors by any pariv. no fater than 10 davs before the date of the appeal hearing, and

shall be considered part of the record of the administrative hearing.

The Board of Appeals or Board of Supervisors shall deternmine whether the Deemed Approved

Off-Suale Alcoho!l Use conforms to the applicable Performance Standards and/or anv conditions thai

have in the past been imposed on the Deemed Approved Off-Sale Alcohol Use, and may continue or

revoke a Deemed Approved use: and/or may impose conditions on the Deemed Approved Off-Sale

Alcohol Use as are, in its judement, necessary to ensure conformity to the Performance Siandards. The

Board of Appeals or Board of Supervisors may also continue, reduce, remove, or increqse any

administrative penalties that have been assessed by the Hearing Officer. The Board of Appeals or

Board of Supervisors may not remove administrative penaliies unless it also makes g finding that the

Deemed Approved Off-Sale Alcohol Use in question is not in violation of anyv Performance Standards.

In the event that the Board of Appeals or Board of Supervisors determines that the administrative

penaliies shall be increased, such a determingtion shall be based on specific information and based on

the same factors listed in Section 2621,

" The Board of Appeals or Board of Supervisors shall direct its staff to reduce their decision to

writing within 10 davs. The decision shall contain findings of fact, a determination of the issues

presented, and any conditions to be imposed or administrative penalties to be paid. A copy of the

decision shall be served on the parties by personal service or by U.S. mail. Service of this decision
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shall be deemed complete at the time it is personally served or deposited in the mail with the correct

amount of postage affixed. As long as service has been made as set forth above, failure to receive a

copy of the decision served pursuant to this section shall not affect the validity of the decision rendered

herein.

A decision of the Board of Appeals or Board of Supervisors is final. The Board of Appeals or

the Board of Supervisors written decision shall apprise parties of their vicht to seek judicial review in

the Superior Court of San Francisco pursuant to Section 1094.6 of the California Code of Civil

Procedure. Any condition imposed by the Board of Appeals or the Board of Supervisors shall not be

considered a suspension, revocation or withdrawal of a Deemed Approved Off-Sale Alcohol Use's

permit 1o operale.

SEC 2625 TLLEGAL USE.

A Deemed Approved Off-Sale Alcohol Use, wiiehthat has been finallv revoked shall lose its

Deemed Approved Off-Sale Alcohol Use Status and shall no lbnger be considered a lezal use of the

building, structure, site, or portion thereof. and shall cease operation immediately.

SEC. 26,26 FEE.

The owner of the Deemed Approved Off-Sale Alcohol Use shall each be required to pay an

annual jee of $204.00 to cover the cost of administering the Deemed Approved Qff-Sale Alcohol Use

Education and Quireach Program and the cost of eonducting-administrative-hearings:-including
the-costs-of-the Directorof- Administrative- Serdees-and-the City Attorney. This annual fee shall

be billed by and paid to the Office of the Treasurer & Tax Collector, which shall deposit the

monies collected in the Deemed Approved Off-Sale Alcohol Continuing Proiect Account, as

set forth in Section 26.27. In the event that the owner of the Deemed Approved Off-Sale Alcohol Use

fails to pay the fee during a given fiscal year, the Police-DepartmentQOffice of the Treasurer & Tax

|

Collector shall notify the Department of Public Health, which may request that the City Attorney

pursue collection of the penalties.
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Beginning with fiscal vear 2006-2007, the annual fee may be adijusted each vear, without

further action by the Board of Supervisors, to reflect chanees in the relevant Consumer Price Index, as

determined by the Conitroller. No later than April 15th of each vear, the Police

DepartmentDepartment of Public Health shall submit the annual fee to the Controller, who shall

apply the price index adjustment to produce a new annual fee for the following vear. No later than

May 15th of each vear, the Controller shall file a report with the Bouard of Supervisors reporting the

new annual fee and certifving that: (a) the annual fee produces sutficient revenue to support the

proposed costs of providing the services in the upcoming fiscal vear for which the annual fee is

being charged and (b} the annual fee doeswill not produce revenue that exceeds the proposed costs of

providing the services in the upcoming fiscal year for which the annual fee is charged.

Notwithstanding the procedures set forth in this Section, the Board of Supervisors, in its discretion,

muay modify the annual fee by ordinance at any time.

A new Deemed Approved Off-Sale Alcohol Use or a Deemed Approved Off-Sale Alcohol Use

that undercoes a change in ownership after the enactment of the Deemed Approved Off-Sale Alcohol

Use Ordinance shall pay its first annual fee within 60 days of commencing operation or of the change

in ownership. This first annual fee pavment shall be pro-rated based of the number of days left in the

fiscal vear.

Department of Public Heaith may waive payment of the annual fee provided that the owner

can show to the satisfaction of the Department of Public Health all of the following:

(1) that the Deemed Approved Off-Sale Alcohol Use has been under the same

ownership for not less than the previous three years;

(2) __that the annual fee for the Deemed Approved Off-Sale Alcohol Use has been

paid in a timely manner for not less than the previous three years; and
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(3) . thatthe Deemed Approved Gff-Sale Alcohol Use has not been the subject of a

City Department-referred complaint or any administrative penaities or conditions imposed by a

Hearing Officer, the Board of Appeals, or the Board of Supervisors under the provisions of this
Chapter,

if the owner of the Deemed Approved Off-Sale Alcohol Use can show all of the above,

the Department of Public Health shall waive the fee indefinitely, provided, however, that if the

Deemed Approved Off-Sale Alcohol Use changes ownership or becomes the subject of a City

Depariment-referred complaint or any administrative penalties or conditions imposed by a

Hearing Officer, the Board of Appeals, or the Board of Supervisors under the provisions of this

Chapter the annual fee shall be immediately reimposed.

SEC. 2627  DEEMED APPROVED OFF-SALE ALCOHOL USE CONTINUING PROJECT
ACCOUNT.

{a) _ Annual Ffees and administrative penalties collected by the City pursuant ro this

SectionChapter shall be deposited in thea Deemed Approved Off-Sale Alcohol Use Continuing

Project Account within the City's General Fund (Continuing Projects Fund).established-in

Administrative-Code-Section-10-20-1-_The Deemed Approved Off-Sale Alcohol Use

Continuing Project Account shall be administered by the Department of Public Health.

(b} _ Annual fees deposited in the Deemed Approved Off-Saie Alcohol Use

Continuing Project Account are to be expended to cover the cost to the Department of Public

Health of administering the Deemed Approved Off-Sale Alcohol Use Education and Qutreach

Program and the costs of the City Attorney as set forth in this Chapter.

{c) __ Administrative penalties deposited in the Deemed Approved Off-Sale Alcohol

Use Continuing Project Account are o be expended to cover the cost of code enforcement

efforts by the City Attorney, additional education and outreach by the Department of Public
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Health to Deemed Approved Off-Sale Alcohol Uses bevond that specifically provided by

Section 26.10, and other activities consistent with the intent of this Chapter.

SEC. 26.28 DEPARTMENTAL REPORTING REQUIREMENTS.

(a) __Beginning 18 months after the effective date of this ordinance, and annually

thereafter, the City Attorney and the Department of Public Health shall each submit a report to

the Board of Supervisors on the actions it has taken to implement this Cha'gter. The

appropriate committee of the Board of Supervisors shall hold a hearing to review the report

and potential amendments to this Chapter, based upon recommendations of the report and

public comment.
(b} _ Beginning 12 months after the effective date of this ordinance. and annually

copy to the San Francisco Public Library for public review, that lists all Deemed Approved Off-

Sale Alcohol Uses and the conditions and/or penalties placed upon each use, including
conditions or penalties imposed through: an administrative hearing under this Chapter; an

action of the Board of Supervisors, Planning Commission, Board of Permit Appeals. or

| California Aicohol Beverage Control: the inclusion of the use in an Alcohol Restricted Use

District; or any other method.
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Section 5. Severability.

If any provision of this ordinance or the application thereof to any person or

circumstances is held invalid or unconstitutional, such invalidity or unconstitutionality shall not
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affect other provisions or applications or this ordinance whishthat can be given effect without

the invalid or unconstitutional provision or application. To this end, the provisions of this

ordinance shall be deemed severable.

.

PO e ———

APPROVED AS TO FORM:
DENNIS J. HERRERA, Gi

Marfena G. Byrfie
Deputy City Attgrpey

O —

By:
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City and County of San Francisco 1 Dr. Carlton B. Goodlett Place

San Francisco, CA 94102-4689
Tails

Ordinance

File Number: 051792 Date Passed:

Ordinance amending the Administrative Code to add Chapter 26, {"Deemed Approved Off-Sale
Alcohol Use Nuisance Regulations®), deeming all existing non-conforming and permitted off-sale
alcohol uses “approved;" establishing an administrative hearing process to abate nuisance activities
by deemed approved off-sale alcohol uses; creating a list of performance standards that reflect
existing local nuisance and related state and federal laws; providing for an education and ocutreach
program; authorizing penalties for violation of performance standards including administrative
penalties from $500 to $1000 or revocation of deemed approved status; providing for appeals of
conditions or administrative penalties 10 the Board of Appeals; providing for appeals of the revocation
of deemed approved status to the Board of Supervisors or the Board of Appeals; setting an annual fee
of $264 for deemed approved off-sale alcohol uses; establishing a deemed approved off-sale alcohol
use nuisance regulation continuing project accounts within the City’'s General Fund; and making
environmental findings.

February 14, 2006 Board of Supervisors — AMENDED, AN AMENDMENT OF THE WHOLE
BEARING NEW TITLE

Ayes: 11 - Alioto-Pier, Ammiano, Daly, Dufty, Elsbernd, Ma, Maxwell,
McGoldrick, Mirkarimi, Peskin, Sandoval

February 14, 2006 Board of Supervisors — CONTINUED

Ayes: 11 - Alioto-Pier, Ammiano, Daly, Dufty, Elsbernd, Ma, Maxwell,
McGoldrick, Mirkarimi, Peskin, Sandoval

February 28, 2006 Board of Supervisors — AMENDED, AN AMENDMENT OF THE WHOLE
BEARING NEW TITLE

Ayes: 11 - Alioto-Pier, Ammiano, Daly, Dufty, Elsbernd, Ma, Maxwell,
MecGoldrick, Mirkarimi, Peskin, Sandoval

February 28, 2006 Board of Supervisors — PASSED ON FIRST READING AS AMENDED
Ayes: 10 - Alioto-Pier, Ammiano, Daly, Dufty, Ma, Maxwell, McGoldrick,

Mirkarimi, Peskin, Sandoval
Noes: 1 - Elsbernd

March 7, 2006 Board of Supervisors — FINALLY PASSED
Ayes: 9 - Alioto-Pier, Ammiano, Daly, Dufty, Elsbernd, Ma, Maxwell, Mirkarimi,
Peskin
Absent: 1 - Sandoval
Excused: 1 - McGoldrick
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