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Amendment of the whole in -
committee. 4/05/06 ’ ?éf - 5}@

FILE NO. 060166 ORDINANCE NO.

[First Source Hiring Ordinance - Expanding the Chapter to apply to contract modifications;
tncreasing FSHA reporting requirements, liquidated damages, and penalty sections;
amending administrative review process, including review by OLSE; amending penalty
provision to apply to contractors engaged in non-City work in the City.]

Ordinance amending the San Francisco Administrative Code by amending sections
83.2, 83.4, 83.6, 83.7, 83.9, 83.10, 83.11, 83.12, and 83.18 of the First Scurce Hirihg
Program to: 1) correct erroneocus grammar and subsection references; 2) change
"Department of Human Services (DHS)" to "Human Services Agency (HSA);" 3) define
OLSE; 4} include the OLSE in making the final administrative determination regarding
compliance with this Chapter; 5) include contract modifications under the definition of
contracts; 6) increase reporting requirements by the FSHA to include data refiecting
the length of time qualified énéividua%s remain employed under this Chapter; 7} -
increase quuidéted damages from up to $2,070.00 to up to $5,000.00 against
contractors for initial violations of this Chapter, add provision of iiquidated damages of
up to $10,000.00 against contractors for each violation discovered during second

investigation by FEHA and to provide for administrative review; and 8} iicrease

i
i

|

penalties against permittees from up to $2,070.00 to up tc $5,000.00 who fail to comply

with this Chapter and to provide for administrative review, and 9) add penalties of up to
$5,000.00 against confractors engaged in non-City work performed in San Francisco

who fail to comply with this Chapter and to provide for administrative review.

Note: Additions are single- Lmdeflme z!cmcs szes New Roman
deletions are s#ei ;

Board amendment addl‘uons are doubke underlined d

Board amendment deletions are strikethrough-normal.

Be it ordained by the People of the City and County of San Francisco:
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Section 1. The San Francisco Administrative Code is hereby amended by amending
Sections 83.2, 834, 83.6, 83.7, 83.9, 83.10, 83.11, 83.12 and 83.18 as follows:

SEC. 83.2. FINDINGS.

(a) In August 1998, a new federal law, the Personal Responsibility and Work
Opportunity Act, also known as “welfare reform,” fundamentally changed the nature of public
assistance programs in this country, shifting the focus from the receipt of benefits to
procurement of employment within specified time limits. Approximately 17,350 of San
Francisco’s children and 7,330 of its adults (3.4 percent of the population) who currently
receive Temporary Assistance to Needy Families (TANF), the program formerly known as Aid
to Families with Dependent Children (AFDC), will be limited to five cumulative years of aid
during their lifetime. This means that within five years, the adult members of these families,
unless specifically exempted, must be empicyed at an economically self-sufficient level.
Linder the new federal faw, after two years on aid, most recipients must work in order to
maintain eligibility for TANF. As families reach their time limits, there will be no federal or
State funding help to support them. Therefore, the creation and retention of adequate
employment opportunities within the City is essential to prevent these families from falling into
complete destitution.

(b}  The federal law will penalize states that fail to meet their assigned quotas for
moving individuals from welfare to work by imposing monetary sanctions that will be passed
on to the counties.

{c) Many people on welfare and other economically disadvantaged individuals do
not have immediate access to employment opportunities that will bring economic self-
sufficiency. Often, long-term recipients of public benefits are confronted with multiple barriers

to full employment, including lack of education, job-readiness skills and work experience.
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. sufficient employment opportunities is essential to the economic and social weli-being of the

(dy In San Francisco, there are 9,000 single unemployed aduits in the County Adult

Assistance Program (CAAP) who are also in need of programs to move toward self-
sufficiency. Many CAAP clients have chosen an employment track and are pursuing self-
sufficiency through work. Unlike TANF, CAAP is funded solely by county dollars and is not
subsidized by the State or federal government. While the economy shows signs of
improvement, unemployment rates in San Francisco remain at 5.8 percent.

{e)  Since 2000, over 100,000 jobs have been lost, almost three times the job loss

rate of the early 1990's,

(f) The welfare time limits imposed upon families place tremendous pressure on the

City to find jobs, provide appropriate training opportunities, and assist economically

disadvantaged individuals to find and retain adequate employment. The availability of

City. This process of workforce development must be a component of the City's economic

development planning.

() New development and construction of commercial projects tend to increase

property values which in furn can displace low-income residents and put a greater burden on |

the City to assist economically disadvantaged individuais.
(n)  Additionally, business expansion places increased demand upon, and reduces
the available pool of, qualified workers. The City’s economic health depends upon the

maintenance of that pool. Job training funds are a component of welfare reform and will result

in an increase of available qualified workers. Thus, early identification of entry level positions
in new or growing commercial activity allows the City to plan training programs that will
prepare economically disadvantaged individuals to be available for these new jobs. One of

the goals of this Chapter is to create a seamless job referral system.
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(i) The City, the business community, the service providers, organized labor, the
schools, and the people who must personally meet the challenge of welfare reform are
gathering at a unique historical moment. The time limits on public assistance are a matter of
law, and the only choice is to organize the opportunities so as not to bypass these workers.
The consequences of welfare reform are significant not just for the individuals who must find
economic self-sufficiency, but for the whole economic well-being and commercial activity of
the City and its constituents.

) The concept of “First Source Hiring” under this Chapter contains two essential
components:_the identification of entry level positions in order to properly allocate training
resources, and the availability of the first opportunity for graduates of those training programs
to be considered for employment. The City must work with the business community, the - |
service providers, organized labor and schools in identifying workforce needs, developing job
readiness standards, supporting training that creates a new pool of qualified workers, and
providing a mechanism by which the business community can draw upon this pool; thereby
facilitating and strengthening the relationship between the City, educational institutions,
community-based job training, development and place-mended programs, and the private
sector. While the City commits to providing the support services necessary 1o ensure the
successful transition to economic self-sufficiency, the business community must be willing to
offer these employment opportunities to qualified economically disadvantaged individuals.

(k) Participation in the City’s First Source Hiring Program can be economically
advantageous toc employers. The Program provides a ready supply of gualified workers to

employers with hiring needs. There are a variety of City, federal and State tax credits

available for hiring qualified economically disadvantaged individuals. Within State-desighated |

“Enterprise Zone” areas of San Francisco,-the state offers a hiring tax credit for employers
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the hiring of qualified economically disadvantaged individuals who meet City, State or federal

who hire job seekers from targeted groups. Employers can claim up to $31,605 in tax credits
over a 5 year period when they hire qualified employees. The State of California also allows a
hiring tax credit against wages paid qualified economically disadvantaged individuals, and a |
sales tax credit for equipment purchased for use in designated Enterprise Zones.

(i) In order to provide financial assistance to employers who hire qualified economically
disadvantaged individuals, the federal government offers the Federal Welfare-to-Work Credit |

that provides up to $8,500 in tax credits per qualified employee and the Work Opportunity Tax

Credit that provides up to $2,400 in tax credits per qualified employee. |

(m) The City is committed, in pértnership with the Private Industry Council, to

facilitating employer access to tax credit and other financial incentive information regarding

program criteria.

(n)  The Board of Supervisors passed the FSHA before Congress passed the
Workforce Investment Act of 1998 (WIA) (29 U.S.C.A. 2801 et seq.). The WIA mandates the
creation of a Workforce Investment Board (WIB) that, in partnership with the Mayor, oversees
the workforce development system for the City, ?

(o)  The WIA also requires the implementation of a One-Stop delivery system that
provides services to both job seekers and employers. It requires that the workforce
development services in each locality be delivered through a single "One-Stop" delivery |
system. The WIA gives states and localities flexibility in deciding how to implement the One-
Stop system with the condition that a "full service center” be formed in each locality, which
provides full access to all services. The WIB, in partnership with the Mayor, agreed to have
one full service center located on Mission Street, two affiliate centers located in the southeast

sector and in the Civic Center area, and a multitude of access points. This structure makes
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up the foundation of the One-Stop system in San Francisco. The City chose a consortium of
agencies to be responsible for the operation of these centers, including the San Francisco

Pepartment-of-Hwman-ServieesHuman Services Agency (HS4), City Coliege of San Francisco, the

National Council on Aging, and the State of California Employment Development Department.

(p)  With the passage of the WIA and the implementation of the One-Stop system, |
the FSHA has been fully integrated into the delivery of services. |
(q) In 2003, the FSHA ordinance was extended for one year, during which time an
independent evaluation was conducted on the effectiveness of the program. The final report
indicates that the stakeholders view the ordinance as a tool to open doors to jobs for
populations that have historically had difficulty gaining access to employment opportunities.

Y In March 2004, DHSHSA began implementing a business service initiative

designed to integrate job posting and placement activities within the One-Stop system. With
this new referral system in place, a process exists to connect job seekers with the job
opportunities that resuit from this ordinance. !
(s) Alsoin 2004, PHSHSA implemented a new data system that tracks the activities
of the referral system. Information gathered includes the number of employers notified of first
source requirements, the number that comply with first source requirements, the number of

jobs posted, and the number of job seekers referred and placed in jobs.

SEC. 83.4 DEFINITIONS.

(a) “Approved Plan” shall mean a first source hiring implementation and monitoring
plan developed by a City department and approved by the FSHA.

{b}  "Biotechnology business" shail mean conducting biotechnology research and

experimental development, and operating laboratories for biotechnology research and
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experimental development, using recombinant DNA, cell fusion, and bioprocessing
techniques, as well as the application thereof to the development of diagnostic products
and/or devices to improve human health, animal health, and agriculture.

{c) “City” shall mean the City and County of San Francisco.

(dy “"Commercial Activity” shall include but not be limited to, for purposes of this
Chapter only, retail sales and services, restaurant, hotel, education, hospital, and office uses,
and any other non-profit or for-profit commercial uses.

(e) “Contract” shall mean an agreement for public works or improvements to be
performed, or for goods or services to be purchased, or grants to be provided, at the expénse

of the City, or to be paid out ot moneys deposited in the Treasury of the City, or out of trust

$350,000 for construction contracts, in-excess of $50,000 for goods, or in excess of $50,000

for services. Contract shall also mean loans or grants in excess of $50,000 which are
awarded by the Mayor’s Office of Housing, the Mayor’s Office of Community Development,
the Mayor's Office of Children Youth and their Families, or by any other City department for

work covered under this Chapter.

In addition, the term "contract” includes aereements that are amended or modified in either of |

the following manners.

(1) an amendment or modification to a contract, as defined above in this subsection (e}, that

causes the gmount of the expenditure. loan or grant to exceed the gpplicable threshold amount for

"contract” stated above in this subsection (e), or

(2) an amendment or modification to g contract as defined above in this subsection {e)

involving an expenditure, loan or grant in excess of such applicable threshold amount, but to which this

Chapter has not been applied,
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The requirements of this Chapter shall apply to: (1) entry level positions for work
performed by a contractor in the City, (2) entry level positions for work performed on the
contract in counties contiguous to the City; and (3) entry level positions for work performed on
the contract on property owned by the City.

For purposes of this Chapter, “Contract” shall include subcontracts under the contract
subject to first source hiring, unless otherwise exempted under this Chapter.

For purposes of this Chapter, “Contract” shall not include contracts for urgent litigation
expenses as determined by the City Attorney, emergency contracts under San Francisco
Administrative Code §6.30, or §21.25, {olling agreements, cooperative purchasing
agreements with other governmental entities or contracts with other governmental entities:

~Afy - “Contractor” shall mean any persecn(s), firm, partnership, corporation,-or
combination thereof, who enters into a contract or property contract with a department head or
officer empowered by law to enter into contracts or property contracts on the part of the City.

(@) “Developer” shall mean the property owner, agents of the property owner,
including but not limited to management companies, person or persons, firm, partnership,
corporation, or combination thereof, having the right under the San Francisco Planning Code
and/or the San Francisco Building Code to make an application for approval of a commercial
activity or residential project.

(hy  "Development Project” shall mean commercial activity{ies) or a residential
project that require a permit that is subject to the requirements of this Chapter.

) “‘Economically disadvantaged individual” shall mean an individual who is either:

(1) Eligible for services under the Workforce Investment Act of 1998 (WIA) (29 U.S.C.A. 2801 |

et seq.), as determined by the San Francisco Private industry Council; or (2) designated
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“economically disadvantaged” by the First Source Hiring Administration, as an individual who
is at risk of relying upon, or returning to, pubiic assistance.

{j) “Employer” shall mean a contracior, subcontractor, developer, agents of the
Developer, tenants or other occupants, or person(s), firm, partnership, corporation, or
combination thereof engaged in work performed under a contract, lease, loan, grant, or
permit, or engaged in work performed in the City, subject to the requirements of this Chapter.

(k) “Entry level position” shall mean a non-managerial position that requires either;

(1) no education above a high school diploma or certified equivalency; or (2) less than two

years of training or specific preparation; and shall include temporary and permanent jobs, and |

construction jobs related to the development of a commercial activity or residentiai project. ‘

D “First source hiring agreement” shall mean the writiten agreement entered into byé

the employer with the City which details the particular first scurce hiring requirements with
which an employer must comply, as further defined in Sections 83.9 and 83.11 of this
Chapter.

(m) “FSHA" shall mean the First Source Hiring Administration.

n "OLSE" shall mean the Office of Labor Standards and Enforcement.

(o) "Permit" shall mean, during Phase |, as defined in Section 83.4(np) below, either |
or both of the following: (1) any building permit application for a commercial activity over |
50,000 square feet in floor area and involving new construction, an addition, or alteration
which results in the expansion of entry level positions for a commercial activity; (2) any
application which requires discretionary action by the City’s Planning Commission relating to a
commercial activity over 50,000 square feet including, but not limited to, a conditional use, |
project authorization under San Francisco Planning Code Section 309, and office

development under San Francisco Planning Code Section 320, et seq.
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-under a permit authorizing a.development project or residential project in the City. . i

During Phase 1l, as defined Section 83.4(sg) below, any or all of the following: (1) any
building permit application for a commercial aciivity over 25,000 square feet in floor area and
involving new construction, an addition, or alteration which results in the expansion of entry
level positions for a commercial activity; (2} any application which requires discretionary actioni
by the City’s Planning Commission relating to a commercial activity over 25,000 square feet
including, but not limited to conditional use, project authorization under San Francisco
Planning Code section 309, and office development under San Francisco Planning Code
Section 320, et seq., or {(3) any building permit application for a residential project as defined

herein.

The requirements of this Chapter shail apply to entry level positions for work done

{ep) “Phase I" shall refer to the first stage of implementation of this Article which
became operative on October 20, 1998, Phase | applied to contracts for public works or
improvements to be performed, property contracts, grants or loans issued by the Mayor's
Office of Housing, or by the Mayor's Office of Community Development, and permits issued
for commercial activity over 50,000 square feet. |

(pg) “"Phase II” refers to the second stage of implementation of this Chapter which
became operative on April 1, 2001, 24 months after the FSHA adopted a resolution stating
that Phase | had been implemented. In addition {o the contracts, property contracts, grants or |
loans referred to in section 83.4(»p), above, Phase 1] shall apply to contracts for goods in

excess of $50,000 contracts for services in excess of $50,000, permits issued for commercial

activity exceeding 25,000 square feet, grants and loans in excess of $50,000 issued by other
City departments:, and permits issued for residential projects as defined herein. In addition,

Phase |l shall apply to any and all work performed in the City by City contractors.
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(gr) “Property contract” shall mean a written agreement, including leases,
concessions, franchises and easements, between the City and a private party for the
exclusive use of real property, owned or controlled by the City, for a term exceeding 29 days

in any calendar year (whether by a singular instrument or by cumulative instruments) for the

operation or use of such real property for the operation of a business establishment, that

creates available entry level positions. For purposes of this Chapter, “property contract” does |
not include an agreement for the City to use or occupy real property owned by others, or |
leases, easements or permits entered into by the Public Utilities Commission for pipeline

rights of way property and watershed property.

(#s) "Publicize” shall mean to advertise or post, and shall include participation in job

fairs, or other forums:in:which:employment.information is available.: oo

(st  “Qualified” with reference to an economically disadvantaged individual shall
mean an individual who meets the minimum bona fide occupational qualifications provided by
the prospective employer to the San Francisco Workforce Development System in the job
availability notices required by this Chapter.

() "Residential project” shall mean a residential development involving hew
construction, an addition, a conversion, or substantial rehabilitation that results in the creation |
or addition of ten or more residential units.

(#v) “Retention” shaill, when used in this Chapter, be construed to apply o the entry

level position, not to any particular individual.
(ww) “San Francisco Workforce Development System (“System”)" shall mean the i
system established by the City and County of San Francisco, and managed by the FSHA, for

maintaining: (1) a pool of qualified individuals; and (2) the mechanism by which such
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individuals are certified and referred to prospective employers covered by the first source

hiring requirements under this Chapter.

(#wx) "Substantial rehabilitation,” when used in this Chapter, shall mean rehabilitation
i

that involves costs in excess of 75 percent of the value of the building after rehabilitation.

SEC. 83.6. FIRST SOURCE HIRING ADMINISTRATION.

(a) Establishment and Composition. A First Source Hiring Administration (*FSHA”)
is hereby established for the purpose set forth in Subsection (b} beiow. The FSHA shall
consist of the following: (1) the Mayor or histher designee from the Mayor's Cffice of

Economic and Workforce Development; (2) the Executive Director of the Department-of- Humean

ServieesHuman Services Agency, or histher designee; (3) the Director of the Mayer's Office of
Community Development, or his/her designee; (4) the President of the Private Industry
Council, or his/her designee; (5) the Chancellor of the City College of San Francisco or his/her| -
designee; (6) other City department representatives appointed by the FSHA as necessary
from time to time; and (£7) other San Francisco governmental agency representatives
participating in the First Source Hiring Program and invited by the FSHA .

(b} Powers and Duties. The FSHA shall be responsible for the implementation, |
oversight, and monitoring of the first source hiring requirements of this Chapter. Its powers
and duties shall include:

(1) Providing assistance to individual City departments in designing first source
hiring implementation and monitoring plans for that department to use in contracts and
property contracts, including criteria for assigning particular numerical hiring goals, or
reviewing and approving existing Plans. The FSHA shall work with departments to identify

those contracts and property contracts that offer available entry level positions in duration and |
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numbers sufficient to justify the additional administrative duties resuiting from the
implementation of the requirements of this Chapter. To the greatest extent possibie, the
development of these plans shall utilize the department’s existing contract-monitoring
procedures and facilitate a coordinated flow of information;

(2) Working with the Department of City Planning and the Department of
Building Inspection to establish conditions based upon first source hiring agreements for
development projects;

(3) Working with employers and unions to identify entry level positions for
qualified economicalily disadvantaged individuals, and to set appropriate recruitment, hiring
and retention goals;

(4) Determining. appropriate monitoring and enforcement mechanisms 1o |
achieve the purpose of this Chapter, and consistent with Sections 83.10 and 83.12, below;

(5) Developing written regulations to implement first source hiring;

{8) Entering into cooperative agreements with other San Francisco
governmental agencies, including, but not limited to, the Housing Authority, the
Redevelopment Agency, the In-Home Supportive Services Public Authority, and the Parking
Authority, consistent with the laws governing such agencies and consistent with the purpose
of this Chapter;

(7) Conducting independent audits of City departmental implementation,
monitoring and enforcement of the requirements of this Chapter;

(8) Preparing an annual report on the progress of first source hiring for
presentation to the Mayor and the Board of Supervisors; that will include but not be limited to |
the status of first source implementation by all City departments, the number of contractors by |

departmentsubject to first source requirements by department, the number and percent of
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~within 45.days.of its.submission to.the Clerk of the Board.of Supenvisors....

contractors with signed first source agreements on file, the number and percent of first source|
employers posting jobs, the number of jobs posted and the wage data associated with those
jobs, the number of job seekers referred to employers, the number of job seekers hired by first
source employers, end-the number and percent of first source empioyers hiring job seekers:,

and the leneth of time that hired individuals remain emploved. The FSHA shall review these data to ‘

cortinues to reflect a fair estimate of the injury that the Citv suffers when a contractor fails te comply

with its first source referral obligations. Jf the FSHA determines that the liguidared damages provision |

can be improved it shall submit 1o the Board of Supervisors proposed amendments to this ordinance

reflecting those improvements. The Board-of Supervisors shall hold a hearing on the report

(9) Submitting all approved first source hiring implernentation and monitoring.

" plans (“approved pian”) to the Workforce Development Advisory Commiitee for review;

(10) Developing effective outreach, education, support services for, and
recognition of, employers.
(¢) The FSHA shall phase-in implementation of this Chapter in accordance with Section
83.18, below, and as defined in Sections 83.4 (#p) and (sq), above. The FSHA shall first

establish a scheduie for assisting in the development of, or approving existing first source

hiring implementation and monitoring plans by the following City departments: Airport;
Department of Building Inspection; Department of Planning; Department of Public Health;
Mayor's Office of Children, Youth and Families; Mayor's Office of Community Development;
Mayor's Office of Housing; Municipal Railway;, Parks and Recreation, Port; Public Works, and

Purchasing. The FSHA shall also establish a schedule for the remaining City departments.
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{d) The FSHA shall exercise its powers and duties in a manner that does not result in
delay for contractors or developers subject to this Chapter.

{e) The FSHA_or the OLSE, where appropriate, shall make the final administrative

determination as to compliance with the requirements of this Chapter.

{a) Al commissions, departments, officers and employees of the City shall cooperate
with the FSHA in connection with their respective duties relative to the award of contracts,
property contracts, and the issuance of permits subject to this Chapter.

(b) City depariments shall develop an.overall first source hiring implementation and

contracts, property confracts or permits unless otherwise instructed to do so in the approved
plan. If a department is required to comply with federal or state hiring program reguiations
that meet or exceed the requirements of this Chapter, that department shall submit that

information as its plan. Compliance with such regulations shall be deemed to be an

“approved plan.” Compliance by a department with the approved plan shall be deemed o be

compliance with the requirements of this Chapter. The FSHA may require regular reports by

the department as part of the plan.

(c} In situations where both the Departments of Building é/nspection and Planning grant

approval for a development project or residential project, the City’s Department of Planning

- shall have primary jurisdiction for the conditions imposed on the permit required under this

Chapter, and the role of the Department of Building Inspection shall be limited to assisting in

enforcement of the first source hiring requirements.
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SEC. 83.9. FIRST SOURCE HIRING REQUIREMENTS FOR CONTRACTS AND
PROPERTY CONTRACTS, AND OTHER WORK PERFORMED IN THE CITY BY CITY
CONTRACTORS.

(a) This Chapter applies te all contracts and property contracts, except where the
FSHA determines that application of the requirements of this Chapter is not feasible or
conflicts with applicable federal or State law. In addition, this Chapter applies to any and all
work performed in the City by a City contractor. .

(b) As an essential term of, and consideration for, any contract or property contract with

the City, not exempted by the FSHA, the contractor shaill enter into a first source hiring

-agreement (“agreement”) with the City, on or before the effective date of the contract or !

property contract. Contractors shail also enter into an agreement with the City for any other
work that it performs in the City. Such agreement shall:

(1) Set appropriate hiring and retention goals for entry level positions. The
employer shall agree to achieve these hiring and retention goals, or, if unable to achieve
these goals, to establish good faith efforts as to its attempts to do so, as set forth in the
agreement. The agreement shall take into consideration the employer's participation in
existing job training, referral and/or brokerage programs. Within the discretion of the FSHA,

subject to appropriate maodifications, participation in such programs may be certified as

.

meeting the requirements of this Chapter. Failure either to achieve the specified goal, or to
establish good faith efforts will constitute noncompliance and will subject the employer to the
provisions of Section 83.10 of this Chapter.

(2) Set first source interviewing, recruitment and hiring requirements, which will

provide the San Francisco Workforce Development System with the first opportunity to
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BOARD OF SUPERVISORS Page 16

3/3/2006 |

nhealthywiliamidhs\istsrceMd_blend.doc

|



by

N M 1) 1] - — — Y - - - N o -

[\
(@]

- situation must be made in the agreement. |

‘and refer an adequate pool of qualified economically disadvantaged individuals to

provide qualified economically disadvantaged individuals for consideration for employment for
entry level positions. Employers shall consider all applications of qualified economicaily
disadvantaged individuals referred by the System for employment; provided however, if the
employer utilizes nondiscriminatory screening criteria, the employer shail have the sole
discretion to interview and/or hire individuals referred or certified by the San Francisco

Workforce Development System as being gualified economically disadvantaged individuals.

The duration of the first source interviewing requirement shall be determined by the FSHA and
shall be set forth in each agreement, buf shall not exceed 10 days. During that period, the |
employer may pub'licize the entry level positions in accordance with the agreement. A need
for urgent or temporary hires must be evaluated, and appropriate provisions for such a

f

(3) Set appropriate requirements for providing notification of available entry ievel!
|
positions to the San Francisco Workforce Development System so that the System may train

participating employers. Notification sheould include such information as employment needs

by occupational title, skills, and/or experience required, the hours required, wage scale and

duration of employment, identification of entry level and training positions, identification of
Engiish language proficiency requirements, or absence thereof, and the projected schedule |
and procedures for hiring for each occupation. Employers should provide both long term job |
need projections and notice before initiating the interviewing and hiring process. These
notification requirements will take into consideration any need to protect the employer’s

proprietary information.

(4) Set appropriate record keeping and monitoring requirements. The First

Source Hiring Administration shall develop easy-to-use forms and record keeping |

\
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. develop employer good faith effort requirements appropriate to the types of contracts and

- property contracts handled by each department. Employers shall appoint a liaison for dealing
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requirements.for documenting compliance with the agreement. To the greatest extent
possible, these requirements shall utilize the employer's existing record-keeping systems, be
non-duplicative, and facilitate a coordinated flow of information and referrals.

(5) Establish guidelines for employer good faith efforts to comply with the first

source hiring requirements of this Chapter. The FSHA will work with City departments to

with the development and implementation of the employer’s agreemient. in the event that the

FSHA finds that the employer under a City contract or property contract has taken actions

(7) Set-appropriate enforcement and sanctioning standards consistent with this
Chapter

(8) Set forth the City’s obligations to develop training programs, job applicant
referrals, technical assistance, and information systems that assist the employer in complying |
with this Chapter.

(9) Require the developer to include notice of the requirements of this Chapter in
leases, subleases, and other occupancy contracts. |

(¢) The employer shall make the final determination of whether an economically

disadvantaged individual referred by the System is “quaiified” for the position. Any qualified
economically disadvantaged individual who is hired by the employer shall have the same
rights and obligations as all other employees in similar positions. The employer shall not |

discriminate against any employees on the basis of participation in the First Source Hiring

Supervisor Mirkarimi J
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i~ AND PROPERTY CONTRACTS. .. ... ...

Program. Any such discrimination shall be considered a breach of the employer's “good faith”
obligations under the agreement, and shall be subject to the sanctions set forth in Section
83.10 of this Chapter.

(d) Compliance by an employer with a City department’s approved plan shall be
deemed to be compliance with the requirements of this Chapter.

(e) In any situation where the FSHA concludes based upon application by the employer
that compliance with this Chapter would cause economic hardship the FSHA may grant an
exception to any or ail of the requirements of this.Chapter.

SEC. 83.10.. VIOLATION OF FIRST SOURCE HIRING REQUIREMENTS IN CONTRACTS

Adminisirative-CodeLvery contract covered by this Chapter shall contain q provision in which the

Contractor agrees’

{1} To be liable to the City for liguidated damages as provided in this section;

(2) To be subject to the procedures governing enforcement of breqches of contracts based on

violations of contract provisions required by this Chapter as set forth in this section,

(3) _That the contractor's commitment to comply with this Chapter is a material ¢lement of the

City's consideration for this coniract; that the failure of the contractor to comply with the contract

provisions required by this Chapter will cause harm to the City and the public which is significant and

substantial buf extremely ditficuli to quantify; that the harm fo ihe City includes not only the financial

cost of funding public assistance programs but glso the insidious but impossible to guantify harm that

this community and s fomilies suffer as a result of unemplovment; and that the assessment of
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liquidated damages of up to $3,000.00 for every nofice of a new hire for an entry level position

improperly withheld by the contracior from the first source hiring process, as detersmined by the FSHA

|
during its first investigation of a contractor, does not exceed a fair estimate of the financial and other l‘

damages that the City suffers as a result of the coniractor’s failure fo comply with its first source

referral contractual oblications.

[
l
(4) That the continued failure by a coniractor to comply with its first source referral f

contractual oblications will cause further sionificant and substantial harm to the City and the public,

and that o second assessment of lguidated damages of up to 310.000.00 for cach entry level position

improperly withheld from the FSHA, from the time of the conclusion of the first investigation forward,

does not exceed the financial and other damages that the City suffers as a result of the contracior’s

continwed - finlure fo comply with its first source referral contractugl obligations,

(5) That in addition to the cost of investicating alleged vielations wnder this seciion,_the

computation of liguidated damages for purposes of this section is based on the following daia:

A. the average length of stav on public assistance in San Francisco's County Adult

Assistance Program is approximately 41 months ar an averagse monthly orant of $348 G0 per month,

totaling approximately $14.379.00; and 1

B. in 2004 the retention rate of adults placed in employment programs funded under the

Workforce Investment Act for at least the first six months of emplovment was 84.4%. Since qualified |

individuals under the First Source program face far fewer barriers to employment than their

counterparts in programs funded by the Workforce Investment Act, it is regsonable to conclude that the

average lengih of emplovment for an individual whom the First Source Program refers to an employer

and who Is hired in an eniry level position is gt least one vear;

therefore, liguidated damages that fotal $5.000.00 for first violations and $10.000.00 for

subsequent violations as determined by FSHA constitute a fair, reasonable. and conservative gttempt to |
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" may be subject to the debarment and monetary penalties sef forth in Sections 6.80 et seq. of the San

the City's costs and regsonable atiorneys fees.

o S (o BRI o BRI « > &) BN - SR L B A

quantifv the harm caused to the City by the failure of a contracior to comply with its first source

referral contractual oblisations.

(6} That the failure of coniractors to comply with this Chapter, except properiy coniractors,

i

I

Francisco Administrative Code., as well as any other remedies available under the contract or ai law; i‘
1‘

and

|
(7) That in the event the City is the prevailing party in a civil action to recover liguidated ’

damaeges for breach of a comtract provision required by this Chapier. the contracior will be liable for

souree-firing process— The FSHA shall promulgate appropriate guidelines or rules for the enfbrcemenf"

of this Chanter. Such guidelines or rules may establish procedures for ensuring fair, efficient, and |

'

cost-effective implementation of this Chapter,_including mechanisms to monitor coniracior compliance

with the contract provisions required by this Chapter. and for determining whether a coniractor has

failed to comply with its first source referral contraciual obligations. ’

fc) The FSHA may-investigate possible violations of contract provisions required by this

Chapter. Where the FSHA, after providing the contracior with the opportunity to respond to the

alleoed violation, determines that o contractor failed io make available entrv level positions to the

FSHA for referral of qualified economically disadvantased individuals, as required by ihe applicable

first source hiring agreement. the FSHA shall provide written notice to the contractor as follows:
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bindine decision which the Citv may enforce fna court of igw

FSHA w decision becoming final, including payment of liguidated damayes, if any, tegetfier with simple |

“reasonable estimate of harm to the Cily caused by the contractor's non-compliance with coniraci

Tfactors inderermining e amount of liguidated damuages

Jails to compiy with contract provisions required by this Chapter:

(1) the factual basis for the determination;

(2) the corrective action that the contracior must take fo remedy ihe violation: : |

(3)_the amourt of liguidated damages that the FSHA_has assessed for the coniractor’s vielation

of this Chapter;

{4 netice that the contracior has 13 days to enther 1ake the required corrective action. i

meluding papment of ligwideted damages; or-io-fite urrappeal consistent-with-subsection (34

Bdealows

(33 that the confracior-has the right-1o-appeal the FSHA s final determination to-the QLS

including ihe assessmenoi-dipridated damages-andihes

o L

5

must be fried in writimewitiet

(71 that the contracior will be required 10 comply with the decision within ¥ bugine

»idavs of Ure

annyal inferest of 10% from the Jate-that payment shovld-have -beern made, ]

dil)y While Hauidated damages in the maximum gmount selt forth in this section are ¢

provistons required by this Chapler, the FSHA may determine that f2ss thay the fiil amount is

warranied depending on the circumstances of each case. The FSHA shall consider the follv ving

Ny O NP OSC USRS G- COMFACTOr Wi o

fA) the size of the contractor's business, f
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shail appoint a hearing officer and shali so advise the I SHA and the contractor, and/er thelr respective

Ccounsel or authorized represeniative.

required by this Chapter, and shall have the burden of proving that a violation occurred. The

(B) the contractor's good faith efforts to comply with contract provisions required by this

() the sravity of the violation:

!
(D whether the contractor has a history of violations of coniract provisions required by this |

(ki whether the contractor has failed to comply with recordkeeping requiirements imposed

- by contract provisions under this Chapter; and f

(F) whether the imposition of liquidated damages would wndermine the purpose of this

Chaprer by imposing unreasonable financial burdens on the contractor. thereby imperiline the J]

contractor's ability to continue complving with contract provisions required by this Chapter. |

i
o Ae)(1) Within 15 davs of receiving an appeal from the FSHA's final defermination, ihe GLSE |
|

i
-
j
|

- {2) The hearing officer shall promptly set q date for a hearing. The hearing must commence

within 45 days of the notification of the appointment of the hearing officer and conclude within 75 days

of such notification, not including the issuance of a decision, unless all parties agree to an extended

veriod. If a contractor appeals the FSHA's initial defermination but fails to attend a hearing set under

this subsection, the FSHA's initial determination shail become final.

{3) The FSHA shall have the burden of producine evidence justifying its imposition of !

liguidated damages under this Chapter, and of the contraclor’'s violation of confract provisions

contractor shall have the right to present evidence on its behalf in response to anv alleged violation of

conlract provisions required by this Chapter.
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(4) Within 30 days of the conclusion of the hearing, the hearing officer shall issue a written i

decision affirming, modifving, or vacaling the FSHA's determination of whether the contractor vi(}lated!

: i
the firsi source hiring agreement, of what corrective action that the contractor must take to remedy any|
|

violation, and of the amount of liguidated damages io be assessed, if anv. The hearing officer’s

decision shall consist of findings and a determination, which shall be the City's final decision.

(3) The contractor shall comply with the hearing officer's decision within 5 business davs of

service of the decision. Service shall be made bv first class mail to the contractor’s address of record.

Ifthe hearing officer imposed liguidated damages, the contracior shall pay the lquidated damages

within 5 business days of the receipr of the decision. Pavment of liquidated damages afier that day i

shall be subject to simple annual interest of 10% from the day that such damaees were due.

Francisco Superior Couri a petition for a writ of mandate urder California Code of Civil Procedure,

section 10094. 5, as mayv be amended from time fo time,

{7} When a contractor fails to take correciive action within the time required by the provisions

of this section_the City may immediately pursue all available remedics geainst the contractor for

breach of contract, including debarment proceedings where applicable and filing g civil action to

recover liguidated damages due under this section,

(8) The failure of the FSHA or OLSE 1o comply with the time requirements of this Section shall

not cause the QLSE or the hearing officer to lose jurisdiction over an appeal from the IFSHA's

determination filed under this Section.
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“shali not be held responsible for the failure of an employer to comply with the requireménts of |

- COMMERCIAL DEVELOPMENT AND RESIDENTIAL PROJECTS. . . . . .

(df) If the developer fulfills its obligations as set forth in this Chapter, the developer

this Chapter.

Gity—(g) Liguidated damages obtained under this Chapter shall be deposited in the general fund,

SEC. 83.11. FIRST SOURCE HIRING REQUIREMENTS FOR PERMITS FOR

(a) Developers applying for permits as defined in Section 83 4(mo) shall cooperate with |
the FSHA in establishing first source hiring agreement(s) for the development project. The
Planning Commission shall not approve a development project, nor shall any City department I
issue a permit subject to this Chapter unless the developer or contractor has obtained \{
approval from the FSHA of a first source hiring agreement applicable o the development %
project or obtained an exemption from the requirements of Chapter 83 pursuant to Section l
83.11{d). The FSHA may condition approval of the first source hiring agreement on the City's I]
approval of the development project. In the event the development project approved by the I
Planning Commission differs substantially from the development project assumed by the |
FSHA at the time it approved the agreement, the FSHA may approve modifications to the first ;
source hiring agreement if necessary for the agreement to conform to the requirements of this l

Chapter. Such agreement shall become a condition of the permit, and shall:
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(1) Set appropriate hiring and retention goals for entry level positions for all '
employers engaged in construction work on, and commercial activity(ies) to be conducted in, |
the development project, including residential services. The developer shall agree to require |
all such employers to achieve these hiring and retention goals, or, if unable to achieve these
goals, to establish good faith efforts as to their attempts to do so, as set forth in the
agreement. The agreement shall take into consideration the employer's participation in
existing job training, referral and/or brokerage programs. Within the discretion of the FSHA,
subject to appropriate modifications, participation in such programs may be ceriified as

meeting the requirements of this Chapter. Failure either to achieve the specified goal, or to

establish good faith efforts wili constitute noncompliance and wiil subject the empioyer to the
sanctions provided in Section 83.12.0fthisChapler. .. . ... s
- (2)'Set first source interviewing; recruitment and hiring requirements forall . -
employers engaged in construction work on, and commercial activity(ies) to be conducted in,
the development project, including residential services, which will provide the San Francisco
Workforce Development System with the first opportunity to provide gualified economically
disadvantaged individuals for consideration for employment for entry level positions.
Employers subject to the agreement shall consider all applications of qualified economically |
disadvantaged individuais referred by the System for employment; provided however, if the
employer utilizes nondiscriminatory screening criteria, the employer shall have the sole

discretion to interview and/or hire individuals referred or certified by the San Francisco

Workforce Development System as being qualified economically disadvantaged individuals. |
‘t
The duration of the first source interviewing requirement shall be determined by the FSHA and |

shall be set forth in each agreement but shall not exceed 10 days. During that period, the 1

employer subject to the agreement may publicize the positions in accordance with the

|
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agreement. A need for urgent or temporary hires must be evaluated, and appropriate
provisions for such a situation must be made in the agreement.
(3) Set appropriate requirements for providing notification of available entry level

positions to the San Francisco Workforce Development System so that the System may train

and refer an adequate pool of qualified economically disadvantaged individuals to employers i

subject to the agreement. Notification should include such information as employment needs
by occupational title, skills, and/or experience required, the hours required, wage scale and
duration of employment, identification of entry level and fraining positions, identification of

Engiish language proficiency requirements, or absence thereof, and the projected schedule

*.and procedures for hiring for each occtpation. Employers subject to the agreement should

provide both iong-term job need projections, and notice before initiating the interviewing and
hiring process. These notification requirements will take into consideration any need to
protect the employer’s proprietary information.

(4) Set appropriate record keeping and monitoring requirements. The First
Source Hiring Administration shall develop easy to use forms and record keeping
requirements for documenting compliance with the agreement. To the greatest extent
possibie, these requirements shall utilize the employer's existing record keeping systems, be
non-duplicative, and facilitate a coordinated flow of information and referrals.

(5) Establish guidelines for employer good faith efforts to comply with the first
source hiring requirements of this Chapter. The FSHA will work with City departments to
develop employer good faith effort requirements appropriate to the types of permits handled
by each department. Employers shall appoint a liaison for dealing with the development and
implementation of the employer’s agreement. in the event that the FSHA finds that the

employer has taken actions primarily for purpose of circumventing the requirements of this
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- .shall have the same rights and obligations as all other employees in similar positions. The

Chapter, that employer shall be subject to the sanctions set forth in Section 83.12 of this ;
Chapter.

{6) Set the term of the requirements.

(7) Set appropriate enforcement and sanctioning standards consistent with this
Chapter.

 (8) Provide that the agreement shall be recorded.

{9) Set forth the City's obligations to develop fraining programs, job applicant
referrals, technical assistance, and information systems that assist the employer in complying |
with this Chapter.

(10) Require developer to include notice of the requirements of this Chapter i
leases, subleases, and other occupancy contracts.

(b) The employer subject to the agreement shall make the final determination of
whether an economically disadvantaged individual referred by the System is “gualified” for the |

position. Any gualified economicaily disadvantaged individual who is hired by the employer

employer shall not discriminate against any employees on the basis of participation in the First

Source Hiring Program. Any such discrimination shall be considered a breach of the |
employer’s “good faith” obligations under the agreement, and shall be subject to the sanctionsl
set forth in Section 83.12 of this Chapter.

{c) Compliance by an employer subject to the agreement with a City department’s
approved plan shall be deemed to be compliance with the requirements of this Chapter. In

situations where an employer must comply with the requirements of this Chapter as part of a

contract or property contract, and subsequently must apply for permits for the same project
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that is the subject of the contract or property contract, the employer will be deemed to be in
compliance with this Chapter.

(d) In any situation where the FSHA concludes based upon application by the employer
that compliance with this Chapter would cause economic hardship or the burden of '
compliance would be disproportionate to the impacts of the employer's commercial |
activity(ies) in the City, the FSHA shall grant an exception to any or all of the requirements of |

this Chapter.

SEC. 83.12. VIOLATION OF FIRST SOURCE HIRING REQUIREMENTS IN PERMITS:AND

IN WORK PERFORMED BY 4 CITY CONTRACTOR ON NON-CITY PROJECTS IN THE CITY.

(a)l). The sole financial remedy for violation of the requirements of this Chapter is-the |

penaltyare the penalties set-forth below. -Additionally, failure to comply with the conditions

imposed on tkeg permit may be subject to the provisions of San Francisco Building Code

Section 104.2.

(2) Everv emplover covered by this section shall be subject to the procedures governing

enforcement of violations of this Chapter. In addition, the failure of an emplover to make entry level

positions available to the FSHA for referral of economically disadvantageed individuals, as specified in

an emplover's first source hiring agreement, shall be subject to a penalty of up to $3,000.00 for every

notice of g new hire improperly withheld from the FSHA for this purpose.

NN NN
o A W N

|

(3) In the event that the City is the prevailing party in a civil action to recover g penalty %

awarded pursuant to this section, the emplover will be liable for the City's cosis and reasonable
attorpeys fees.

(b) 4
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3| amountof S2070-for-eversnewhire for-an-entrylevelposion-improperly withkeld from thefirst |
4 somres-hiringprocess- The FSHA shall promuleate gppropriate guidelines or rules for the enforcement j
5 of this Chapier. Such guidelines or rules may establish procedures for ensuring fair, efficient, and I )
& cost-effeciive implementationof this Chapier, including mechanisms 1o monitoremptoyer compliance.. l -
7 with this Chapter, and for determinivie whether an emplover has failed to comply wirh its first source !
8
9
13
T4
1
16 o HC) the amount of a penalty that the FSHA has assessed for the emplover's violation of this F
17 Chapter, : l
18 _ D) notice that the emplover has 15 days 1o either lake the required corrective action, including 5
i
149 pavment of the penalty, or to file an appeal consisteni with subsection (3}, below,
20 i . (E} thai the emplaver has the right to appeal the FSHA's final determinagtion to the OLSE,
21 || including the assessment of a penalty and the amounit assessed, but that ary such appeal must be filed
22 ] in writing with the QLSE within {5 days of the date of the issuance of FSHA's dztermination_ and thai
23 | anemplover must file an appeal with the QLSE in grder to exhausi admivistrative remedies; and
;
24
25
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-FSHA's decision becoming final, including pavment of the penalty_ if any_itogether with simple anmual

(F) that if the emplover fails to take the reguired corrective action or file an appeal in writing

|
with the OLSE within 15 days as set forih above, the FSHA's determination shall be the Citv's final and

binding decision which the City may enforce in g court of law, and

(G) that the emplover will be required to comply with the decision within 5 business days of the |

interest of 10% from the date that pavment should have been made.

(difl) While the maxinngn amount set forth in this section is a reasonable measure of the harm

to the City caused by the emplover's non-compliance, the FSHA may determine that less than the full !
\

amount is warranled depending on the circumstances of each case. The FSHA shall consider the

fails to comply with this Chapter: .o

following factors in determining the amountof the:penally, if any. fo impose against gn-emplover who Lo

(B) the emplover's vood faith efforts to comply with this Chapier;

(C) i the eravitv of the violation,

(D) whether or not the emplover has a history of violations under this Chapier;

(E) whether or not the employver has failed to comply with recordkeeping requirements

under this Chapter; and |

(F) whether the imposition of a penaliv would undermine the purpose of this Chapter by !
I

imposing unreasonable financial burdens on the employer. thereby imperiling the emplover's ability to |
continue complying with the obligations of this Chapter. |

fe)fl) Within 15 davs of receiving an appeal from the FSHA's final determination, the OLSE

shall appoint a hearing officer and shall so advise the FSHA and the emplover, and/or their respective

counsel or guthorized represeniative.

|
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(2) The hearing officer shall promptly sei a date for a hearing. The hearing must commence

within 43 davs of the notification of the appointment of the hearing officer and conclude within 75 davs

of such notification, not including the issuance of a decision, unless all parties agree to an extended

period. If an emplover appeals the FSHA's initial determination but fails to attend a hearing set under !

this subsection, the FSHA's initial determination shall become final.

(3} The FSHA shall have the burden of producing evidence justifving its imposition of a penalty

under this Chapter, and of the emplover’s violation of the requirements of this Chapter, end shall have

the burden of proving that a vielation occurred. The emplover shall have the rioht to present evidence r

- . . . - . ‘
on its behalf regarding an alleged violation of this Chapter. 7~ 7 Crm

(4) Within 30 days of the conclusion of the hearing, the hearing officer shall issue a written

decision affirming, modifving, or vacating the FSHA s determination of whether the emplover violated |

the first source hiring agreement, of what corrective action that the employver must toke (o remedy any

violation,_and of the amount of a penalty (o be assessed if any. The hearing officer’s decision shall

consist of findings and a determination, which shall be the City's fingl decision.

(3] The emplover shall comply with the hearing officer’s decision within 3 business days of ﬂ

service of the decision. Service shall be made by first class mail to the emplover’s address of record. If

the hearing officer imposed a penalty, the emplover shall pay the penalty within 5 business davs of the

receipt of the decision. Pavment of a penalty after that day shall be subjeci 1o simple annual inferest of

10% from the dav that such penalty was due.

(6; The emplover may seek review of the hearing officer’s decision only by filing in the San

Francisco Superior Court a pelition for a writ of mandate under California Code of Civil Procedure, |

sectfon 1094.5, as may be amended from tHme fo fime. i
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(7) When an emplover fails to take corrective action within the time reguired by the provisions !

|
of this section, the City may immediately pursue all available remedies acainst the emplover, including ‘

filing a civil action to recover any penally due under this section. |

(8) The failure of the FSHA or the OLSE (o comply with the time reqguirements of this section

shall not cause the OLSE to lose jurisdiction over an appeal from the FSHA's determination filed under

this section.

. Adf)-if the developer fulfilis its obligations as set forth in this Chapter. the developer sha_ll’!_
not-be held:responsible for the failure of an employer to comply with the requirements of this

Chapter.

City-(g) Al penalties obiained under this Chapter shall be deposited in the general fund.

i
i1l

11 |
111
11
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SEC. 83.18. OPERATIVE DATE AND APPLICATION.

Phase |, as defined in 83.4(xp) became operative on October 20, 1998. Phase ll, as
defined in Section 83.4(eq) of this Chapter became operative on Aprit 1, 2001, 24 (twenty-
four) months after the FSHA adopted a resolution stating that Phase | had been impi<::rvne=:n’ted.i
This Chapter is intended to have prospective effec:t only, and shall not be interpreted to impair

any rights under any existing City contract or property contract or permit. The provisions of

“this Chapter shall expire on January 1, 2009.

APPROVED AS TO FORM:

7 JENNIFER WILLIAMS
" Deputy City Attorney
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Ordinance

File Number: 060166 Date Passed:

Ordinance amending the San Francisco Administrative Cede by amending sections 83.2, 83 4, 836,
83.7, 83.9, 83.10, 83.11, 83.12, and 83.18 of the First Source Hiring Program to; 1) correct erronecus
grammar and subsection references; 2) change "Department of Human Services (DHS)" to "Human
Services Agency (HSA);" 3} define OLSE; 4) include the OLSE in making the final administrative
determination regarding compliance with this Chapter; 5) include contract modifications under the
definition of contracts; 6) increase reparting requirements by the FSHA to include data reflecting the
fength of time qualified individuals remain employed under this Chapter; 7) increase liquidated
damages from up to $2,070.00 to up to $5,000.00 against contractors for initial violations of this
Chapter, add provisicn of liquidated damages of up to $190.000.00 against contractors for each
victation discovered during second investigation by FSHA and to provide for administrative review, and
8) increase penalties against permittees and contractors engaged in non-City work performed in San
Francisco from up to $2,070.00 to up to $5,000.00 who fail to comply with this Chapter and to provide
for administrative review.

Aprit 11, 2006 Board of Supervisors — PASSED ON FIRST READING

Aves: 10 - Ammiano, Daly, Dufty, Elsbernd, Ma, Maxwell, McGoldrick,
Mirkarimi, Peskin, Sandoval
Excused: 1 - Alioto-Pier

April 18, 2006 Board of Supervisors — FINALLY PASSED

Aves: 9 - Ammiano, Daly, Dufty, Elsbernd, Ma, Maxwell, Mirkarimi, Peskin,
Sandoval
Fxcused: 2 - Alioto-Pier, McGoldrick
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