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I [Establishing a Small Local Business Enterprise Program; Prohibiting Discrimination in
I Contracting and Subcontracting.]

I
I Ordinance amending the San Francisco Administrative Code by adding Chapter 14B to

establish a Small and Micro Local Business Enterprise Program, prohibit

Idiscrimination in City contracting, and suspend Chapter 12D.A.

Note: Additions are single-underline italics Times New Roman;
deletions are strikethreugh italies Times }llew Reman.

Board amendment additions are double underlined.
Board amendment deletions are strikethrough normal.

Be it ordained by the People of the City and County of San Francisco:

(A) This Chapter 14A, which was initially enacted by the Board o(Supervisors as an

emergency ordinance. is hereby enacted as a non-emergeney ordinance, Chapter 14A shall apply to

(]) all contracts in which the Contractor agreed to comply with Chapter 14A and anv qmendment to

those contracts and (2) all contracts initiated on or after July 26, 2004 and before July_September 1,

2006 and any amendment to such contracts; provided, however, that i(a competitive solicitation for an

agreement to the proposed changes to the contract is required by law, or the law would otherwisf;!,

require execution ora new contract, rather than an amendment to an existing contract, the provisions

o(Chapter 14B and not Chapter 14A shall apply.

(B) Any amendment to a contract initiated before July 26, 2004 in which the Contractor

agreed to comply with Chapter 12D,A shall be governed by Chapter 12D,A;yrovided, however, that i(

a comp?titive solicitation for an agreement to the pro12Psed changes to the contract iSJequired by law,
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1 QY the law would otherwise require execution ofa new contract. rather than an amendment to an

2 existing contract, the provisions ofChapter 14B and not Chapter 12D.A shall apply.

3 (CI All contracts initiated on or aOer May-Sep~[l1J)..er 1, 2006 shall be governed by

4 Chapter 14B.

5

6 Section 2. The San Francisco Administrative Code is hereby amended by adding

7 Chapter 148 to read as follows:

8 SEC. 14B.l PURPOSE AND FINDINGS.

9 (AI Short Title. This ordinance shall be entitled "Local Business Enterprise and Non-

10 Discrimination in Contracting Ordinance. "

11

12

(BI

01

Findings.

The Board finds that San Francisco's small businesses are a significant sector o[the

13 local economy and form the backbone ofour neighborhoods. Small businesses contribute hundreds of

14 millions ofdollars to San Francisco's economy each year. Through payroll taxes alone, small

15 businesses make a significant investment in the economic health ofour Citv and the qualitv o(li(e oUts i

16 citizens and visitors.

17 (21 Because San Francisco's small businesses experience higher costs than large businesses

18 or businesses located outside the Citv, they suffer disadvantage in any competition with those

19 businesses. The Board finds that small local businesses are at a competitive disadvantage in competing

20 for work on public contracts. Because o[their size, very small, or "micro, " local businesses are at an

21 even greater competitive disadvantage in competing for work on public contracts.

22 (31 The public has an interest in fostering a strong and vibrant network ofsmall and very

23 small micro businesses in San Francisco. In part, San Francisco can accomplish this goal by ensuring

24 that small and micro local businesses can compete for public contracts on a level playing field.

25
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1 (4) The Board finds that the disadvantages suffered by velY small and micro local

2 businesses in competing as prime contractors on public contracts can be reduced by discounting their

3 bids and ratings by ten percent. Granting a ten percent discount does not unduly burden businesses not

4 eligible (or such discounts, and is similar to the corrective adjustments given to small and very small

5 micro businesses in other jurisdictions. The Board finds that the additional disadvantages

6 suffered by micro local businesse.s can be reduced by setting aside appropriate small

7 contracts for competition only among micro businesses.

businesses were virtually excluded as contractors on prime City contracts.

Since that time, this Board and the City's Human Rights Commission have actively and

Specifically, this Board initially passed Ordinance No. 139-84 on April 2, 1984 to combat the

are documented in the legislative history ofthe previous amendments and re- enactments oOh'?,

San Francisco has a long history ofworking to end discrimination in all aspects of(5)

and 134-03. The findings underlying these ordinances have been reviewed and analyzed in the

ordinance, including Ordinance Nos. 175-89,155-92, 210-97, 457-97, 82-98, 296-98, 210-99, 283-99

preparation oOhis ordinance and are hereby incorporated bv reference into the legislative history o(

extensively documented and studied discrimination against and disadvantages (aced by these groups to

category protected by law. San Francisco must ensure that it does not discriminate and does not

contract with any business that discriminates on the basis o(race, gender or other protected category.

public contracting. The City must continue to award and administer its public contracts in a manner

gauge the effectiveness o(the prior Minority, Women and Local Business Enterprise Ordinances (the

I "M/WILBE Ordinances") and to assess the need (or further and continuing action. The earlier studies

I that is fair and provides equal opportunity to all local businesses, regardless o(race, gender or other

City and County o(San Francisco's own active and passive participation in discrimination against

I minority- and women- owned businesses, both in its own contracting (or goods and services and in the

II private market (or such goods and services. At the time o(passage, women- and minority-owned
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12D.A.6. 12D.A.7. 12D.A.8. 12D.A.9. 12D.A.10. 12D.A.14. and 12D.A17 ofthe Administrative Code.

analysis ofrelevant information is ongoing.

this ordinance. These materials include disparity studies. transcripts o(live testimonv by dozens of

injunction became effective immediately.

Purpose.

Assistance to Small Local Businesses. The City shall assist small and micro local(I)

(C)

requirements o((ederal and state law.

public contracting to the fullest extent allowed by law. in a manner that is consistent with all

excluded (rom contracting opportunities. The City remains committed to addressing discrimination in

identified problem through its prior methods. The Board finds and declares that the need for the City

for all contracts for which bids or proposals are advertised or solicited on or afier Julv 26. 2004. The

In issuing its injunction. the Superior Court did not dispute the accuracy oOhe City's disparity

, studies or otherwise take issue with the City's underlying findings ofdiscrimination and disparity.

However, the Court ruled that California's Proposition 209 does not allow the City to address the

to identitv. rectitv. and prevent discrimination in its public contracting still exists. and the City is

I committed to ensuring that neither MBEs nor WBEs nor any other business is arbitrarily or unfairly

I On July 26. 2004. in Coral Construction. Inc. v. City and County ofSan Francisco (Sup. Ct. No.

I 421249). the San Francisco Superior Court enjoined the City (rom enforcing certain provisions oOhe

II M/W/LBE Ordinance. In a subsequent order. the court clarified that the injunction applied to Sections

II witnesses. case studies ofdiscrimination. and voluminous other materials. An index and a separate

I synopsis oOhis material are on file with the Clerk ofthis Board in File No. 98-0612. These materials

are all incorporated bv reference into the legislative history ofthis ordinance. The collection and
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25 The Citv shall provide the bid discounts, set asides. and subcontracting opportunities set forth in this
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ordinance, information and training, and other assistance to small and micro local businesses in order

to reach these goals. The Human Rights Commission and Director shall assist other City departments

Ito implement the goal ofincreasing participation in Citv contracts by small and micro local businesses,
I

(2) Nondiscrimination. Neither the Citv nor any ofits officers or employees shall

discriminate against any person or business on any basis prohibited by law in the award or

administration ofCity contracts, Persons or businesses that are awarded City contracts shall not

discriminate against any person or business on any basis prohibited by law in the perfOrmance or

administration ofany City contract, including in the selection ofsubcontractors,

(3) Human Rights Commission. The Human Rights Commission shall adopt rules and

regulations necessary to carry out this ordinance.

SEC. 14B.2 DEFINITIONS.

"Architect/Engineering Contract" means an agreement for architectural, engineering, or other

professional design, consulting or construction management services (or a public wefk

work/construction project.

"Back contracting" shall mean any agreement or other arrangement between a prime

contractor and its subcontractor that requires the prime contractor to perfOrm or to secure the

perfOrmance ofthe subcontract in such a fashion and/or under such terms and conditions that the

prime contractor enjoys the financial benefits o[the subcontract. Such agreements or other

arrangements include. but are not limited to, situations in which either a prime contractor or

subcontractor agrees that any term, condition or obligation imposed upon the subcontractor by the

subcontract shall be perfOrmed by or be the responsibility ofthe prime contractor.

"Bid" means a quotation, proposal, solicitation or offer by a bidder or contractor to eaiean

or provide labor, materials, equipment, supplies or services to the City [or a price,

"Bidder" means any business that submits a bid or proposal.

"City " means the City and County ofSan Francisco,
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1 "Commercially useful function" shall mean that the business is directly responsible (or

2 I providing the materials, equipment, supplies or services to the City as required by the solicitation or

3 request (or quotes, bids or proposals. Businesses that engage in the business o[providing brokerage,

4 ' re(?rral or temporary employment services shall not be deemed to pertorm a "commercially usefUl

5 function" unless the brokerage, re(?rral or temporary employment services are those required and

6 sought by the City. When the City requires and seeks specialty products made to order (or the City or

7 Iotherwise seeks products which, by industry practice, are not regularly stocked in warehouse inventory

8 but instead are purchased directly trom the manufacturer, no more than five percent ofthe cost ofthe

9 product shall be credited towards LBE participation goals. When the City requires and seeks vroducts

10 which are, by industry practice, stocked in warehouse inventory and are in fact, regularly stocked by

11 the listed supplier or distributor, no more than sixty percent ofthe cost ofthe product shall be credited

12 towards LBE participation goals. IOhe listed supplier or distributor does not regularly stock the

13 required product, no mOre than five percent ofthe cost ofthe product shall be credited towards LBE

14 participation goals.

15 "Commission" means the Human Rights Commission.

16 "Commodity Contract" means an agreement to purchase any product, including materials,

17 equipment and supplies.

18 "Contract" means any agreement between the City and a person to provide or procure labor,

19 materials, equipment, supplies, or services to, for, or on behalfofthe City (or a price to be paid out of

20 monies deposited in the City treasury or out oOrust monies under the control ofor collected by the

21 City. A "contract" includes an agreement between a non-profit or public entity and a contractor (or

22 the perfOrmance ofconstruction or construction-related services, where the contract is fUnded by the

23 City. A "contract" does not include: (l) grants, whether funded by the City or by (?deral or state grant

24 funds, to a nonprofit entity to provide services to the community: (2) sales o(the City's personal or real

25 property: (3) loan transactions, whether the City is a debtor or creditor: (4) lease, tranchise, or
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concession agreements; (5) agreements to use City real property; (6) gifis ofmaterials, equipment,

supplies or services to the City; or (7) agreements with a public agencv except for that "oontraot"

inoludes all contracts or other agreements between the City and persons or entities, public or private,
i

in which such persons or entities receive money from or through the City for the purpose o(contracting

with businesses to per(orm public improvements. Without limitation ofthe (oregoing, "contract"

includes any agreement between the City and a person to provide or procure labor, materials,

I equipment, supplies, or services to, (or, or on behalfofthe City (or PUC Regional Projects.

"Contract awarding authority" means any City officer, department, commission, employee or

board authorized to enter into contracts on behalfofthe City. A non-profit or government Qublic

entity that receives funds (rom the City to pay (or construction or construction related services is a

"contract awarding authority" (or the purposes o(contracting (or the per(ormance ofthose services.

"Contractor " means any person who enters into a contract with the City.

"Control" means an individual possesses the legal authoritv to manage business assets, go04

will and the daily operations ora business, and actively and continuously exercises such authoritv.

I
"Director" means the Director ofthe Human Rights Commission, or his or her designee.

"Discount" means a downward adjustment in price or upward adjustment in rating ora

proposal, whichever applies, that is made under Section 14B. 7,

"General Manager" means the General Manager ofthe San Francisco Public Utilities

Commission, or his or her designee,

"General services contract" means an agreement fOr those services that are not professional

services. Examples oC'general services" include: janitorial, security guard, pest control, parking lot

i management and landscaping services.

"Joint Venture" shall mean an association oftwo or more professional services or

architecture/engineering businesses acting as a contractor and per(orming or providing services on a

professional services or architecture/engineering contract, in which each joint venture partner
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1 combines property, capital, efforts, skill, and/or knowledge and each joint venture partner shares in the

2 ownership, control, management responsibilities, risks and profits oCthe joint venture in proportion to

14B.4(D).

interest; (c) contributes capital to the business equal to at least the required record ownership

"Other Business Enterprise (OBE) " means a business that is certified as an OBE under Section

"Owns" or "Ownership" means an individual: (a) possesses a record ownership interest, such

LBE d S"Ii dhb

ofownership, including an interest in profit and loss, equal to at least the required record ownership

as partnership interest or stock interest, o(at least 51 percent ofthe business; (b) possesses incidents

"Minority business enterprise (MBE) " means a business that is certified as an MBE under

I Section 14B.4(B)

I
its claimed level ofparticipation.

"L l Busi E . (LBE)"oca uszness nterpnse means a ustness t at IS certz te as an un er ecuon

14B.3. LBEs are either Small-LBEs or Micro-LBEs, and are also either MBEs, WBEs, or OBEs.

"Minimum CompeJitive Amount" means tit, for professional servic,es,,,general services,

architect/engineering and commodities contracts, the "minimum competitive amount" as

defined in Chapter 6.40(A) of the Administrative Code, which shall be. $29~,OOO except that on

Januarv 1, 2010, and everv five years thereafter, the Controller shall recalculate the minimum

competitive amount 19 reflect any proportional increase in.the Urban Regional Consumer

Price Index from January 1, 2005, ro.un~ed to the nearest $1 ,000, as adjusted from from time

, to time as provided in Chapter 6,40(l\Land (ii) for public workslconstruction contracts, the

"threshold amount" as defined in Chapter 6.1 (L) of the Administrative Code which shall be

I $104,000 except that on January 1,2010, and every five years thereafter, the Controller shall

I recalculate the thresheld amount to reflect any proportional incroase in the Urban Regional

Consumer Price Index from January 1,2005, rounded to the nearest $1 ,000 as adjusted from

time to time as provided in Chapter 6,1(Lt
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1

2

3

percentage (unsecured promissory notes or notes secured by the business or business assets are not
I
I sufficient to constitute capital contributions); and (d) contributes expertise relevant to the business

I 'commercially usefUltimction' proportionate to the stated ownership interest.

4 "Person" means any individual or group ofindividuals. including but not limited to

5 partnerships, associations. and corporations.

6 "Professional services contract" means an agreement fOr services that require extended

7 analysis, the exercise ofdiseretion and independent judgment, or the application ofan advanced,

8 specialized tvpe ofknowledge, expertise, or training customarily acquired either by a prolonged course

9 ofstudy or equivalent experience in the field. Examples ofprofessional service providers include

10 licensed professionals such as accountants, and non-licensed professionals such as parking lot

11 management, software developers and financial consultants. For the purpose oOhis ordinance, a

12 contract fOr architectural, engineering, or other professional design, consulting or construction

13 management services fOr a public work project shall be considered an architect/engineering contract

14 and not a professional services contract.

15 "PUC" or "Public Utilities Commission" means the San Francisco Public Utilities Commission,

16 the City Department that provides water, wastewater, and municipal power services to San Francisco

17 and, under contractual agreement with 29 wholesale water agencies, also supplies water to 1.6 million

18 additional customers within three Bay Area counties.

"Public works!construction contract" means a contract (or the erection, construction,

building, structure, infrastructure, bridge, road, street, park, dam, tunnel, utility or similar public

moneys deposited in the City treasury or out oOrust monies under the control ofor collected by the

facility that is perfOrmedby or fOr the City, and the cost ofwhich is to be paid wholly or partially out of

I renovation, alteration, improvement. demolition, excavation, installation, or repair ofany public

II
II
I[

21

23

19

22

20

24 City. For purposes oOhis ordinance only, "public works!construction contract" includes contracts

25
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between a person, including a non-profit entity or public agency, and a contractor (or construction or

construction-related services, where the contract is fUnded by the City.

"PUC Regional Projects" means the projects to.be performed outside of the geograph

limits of San Francisco that ~re identified as regional projects and inclu.ded in the formally

approved Capital Improvement Program of the San Francisco Public Utilities Commission's

. appr.oximately $4.3 billion project to seismically reinforce and otherwise enhance the Hetch

Hetchy water supply system, as it may be amended from time to time, an.d shall also include

Repair and Replacement work ("R&R") onlYY!lhere such work is to be performed in

association with a regional Capital Improvement Program project.

"Subcontractor" means any person providing goods or services to a contractor or

subcontractor in fulfillment o(the contractor or subcontractor's obligations arising (rom a contract

with the City.

PUC Regional Projects means the projects identified as regional projects and include

in the formally approved Capital Improvement program of the San Francisco Public Utility

I Commission's approximately $4.3 billion project to seismically reinforce and otherwise

I enhance the Hetch Hetchy water supply system, as it may be amended from time to time an

I all other contracts issued by the PUC to be performed at sites beyond the geographic Ii

the City.

"Threshold Amount" means. for public workslconstruction projects, the "threshold

amount" as defined in Chapter 6.1 (Ll of the Administrative Code which shall be $114,000

except that on Januaw 1, 2010, and everv five years thereafter. the Controller shall

recalculateJhe threshold amount to reflect a.ny proportional increase in the Urban Regional

Consumer Price Index from January 1. 2005" rounded to the nearest $1,000.as adjusted fro

time to time as provided in Chapter 6.1(L).
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I

II

IIII "Woman Business Enterprise Of/BEl" means a business that is certified as a WBE under Section

I'
I 14B,4(C!.

ii SEC. US.3 LBE CERTIFICA TION.
I

1

2

3

4 (AJ Criteria (or LBE Certification. Through appropriately promulgated procedures, i(any,

5 . the Director shall certify as an LBE any business that meets all ofthe following criteria and also meet
J

6 1 either the criteria set forth in Section 14.B.3(BI or Section 14.B.3(C):

7 (J) The business is financially and operationally independent from, and operates at arm's

8 length to. any other business.

9

10

11

12

(21

(31

(41

(51

The business is continuously in operation.

The business is a (or-profit enterprise.

The business per(orms a commercially useful tunaian. 7

The business maintains its principal place ofbusiness in a fixed office within the

13 geographic boundaries ofthe City that provides all of the.services forw.hich LBE certification is

14 sought. other than work reQUired to be p~rformed at gjob site: prOVided. however. that suppliers

15 are not required to maintain their principal place o(business in San Francisco, but are required to

16 maintain a fixed office in San Francisco that meets all ofthe requirements ofthis Section other than the

17 I principal place o(business requirement. The office must provide all of the services for which LBE

18 certification is sought, other than 'Nark required to be performed at a job site..

19 An office is a fixed and established place o(business, including a qualified home office, where

20 business is conducted on a regular basis ofthe type (or which certification is sought. A residence

21 qualifies as an office only i(none ofthe persons who own or control the business also maintains an

22 office outside the residence in the same or related field, and the persons who own or control the

23 business claimed a business deduction on the prior year's income tax return. or (or. businesses started

24 after the last tax return, would qualify (or a deduction on the next tax return. None ofthe (ollowing

25 constitutes an office: a post office box. a temporary location, a movable property, a location that was
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1 established to oversee a project such as a construction project office, or work space provided in

2 exchange for services, as opposed to monetary rent.

3 To establish a principal place ofbusiness in San Francisco, a business must demonstrate that

4 the maiority oUts principals are based in the San Francisco office, and that it pays San Francisco

5 payroll taxes on at least 51% oOts total payroll,

6 Suppliers must maintain a warehouse in the City that is continuously stocked with inventory

7 consistent with their certification, TnJckers must park their registered vehicles and trailers within the

8 City,

9

10

(6)

(7)

The business possesses a current San Francisco Business Tax Registration Certificate.

The business has been located and doing business in San Francisco (or at least six

11 months preceding the application (or certification.

12 (8) The business owner has licenses or other relevant trade or professional certifications,

13 or, where licensing is not required, relevant training and experience that are appropriate for the type

14 ofbusiness (or which the business seeks certification,

15 (9) The business is owned and controlled as defined herein by individuals who reside in the

16 United States or its territories,

17 (J 0) The business has average gross annual receipts in the prior three fiscal vears that

18 satisfY the criteria set (orth in either Section 14B,3(B) or Section 14B,3(C),

19 (J 1) The business is not owned or controlled as defined herein in part or in whole by a full

20 time City employee,

21 (B) Criteria (or Small- LBE, The Director shall certifY as a "Small- LBE" any business

22 that meets the requirements oU4B.3(A) and has average gross annual receipts in the prior three fiscal

23 years that do not exceed the following limits: (J) public works/ construction - $14,000,000; (2)

24 specialty construction contractors -$7.000,000; (3) goods/ materials/ equipment and general services-

25 $7,000,000; (4) professional services and architect/engineering - $2,500,000; and (5) trucking-
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s
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E.

I
!

I $3.500.000. The City shall determine gross receipts. according to recognized accounting

methodologies that the CiQI determines most accurately reflect the actual money that the business

received during the relevant period. Any business under common ownership. in whole or in part. with

any other business meets the requirements ofthis subparagraph only ifthe aggregate gross annual

receipts ofall ofthe businesses under such common ownership do not exceed these limits. All

. businesses owned by married spouses or domestic partners are considered under common ownership

unless the businesses are in unrelated industries and no community propertv or other iointly owned

assets were used to establish or are used to operate either business.-+

(C) Criteria (or Micro - LBE. The Director shall certify as a "Micro - LEE" any busines

that meets the requirements in 14E.3(A) and also has average gross annual receipts in the prior three

fiscal years that do not exceed the fOllowing limits: (]) public works/ construction - $7.000.000;(2)

specialty construction contractors -$3.500.000; (3) goods/ materials/ equipment and general services

i $3.500.000; (4) professional services and architect/engineering - $1.250.000; and (5j trucking-
I

! $1,750.000. Any business under common ownership. in whole or in part. with any other business mee
,

I the requirements ofthis subparagraph only ifthe aggregate grOSS annual receipts ofall o[the

businesses under such common ownership do not exceed these limits. All businesses owned by marri

spouses or domestic partners are considered under common ownership unless the businesses are in

! unrelated industries and no community property or other jointly owned assets were used to establish

I
are used to operate either business.

SEC. 14B.4 NON-DISCRIMINATION CERTIFICATION.

(Aj For purposes ofensuring non-discrimination in City contracting and subcontracting.

and subject to appropriately promulgated procedures, ifany, the Director shall further certify Small-

I LEEs and Micro-LBEs as MBEs, WEEs and GEEs according to the ownership and control ofthe LE
!
I
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1 (B) MBE Certification. The Director shall certifY as an MBE any business that is certified

2

3

4

as an LBE and is owned and controlled by one or more minoritv persons. A minority person is a
i
Imember ofone or more ofthe following ethnic groups:

oI African Americans, defined as persons whose ancestry is from any ofthe Black racial

groups ofAfrica or the Caribbean:5

6 (2) Arab Americans, defined as persons whose ancestry is from an Arabic speaking country

7 that is a current or former member o(the League ofArab States:

8 (3) Asian Americans, defined as persons with Chinese, Japanese, Korean, Pacific Islander,.

9 Samoan, Filipino, Asian Indian, and Southeast Asian ancestry:

10

11

(4)

(5)

Iranian Americans, defined as persons whose ancestry is from the country ofIran:

Latino Americans, defined as persons with Mexican, Puerto Rican, Cuban, Central

12 American or South American ancestry. Persons with European Spanish ancestry are not included as

13 Latino Americans: and

14 (6) Native Americans, defined as any person whose ancestry is from any o(the original

15 ! peoples ofNorth America, and who maintains cultural identification through tribal affiliation or

16 community recognition.

17 (C) WBE Certification. The Director shall certifY as a WBE any business that is certified as

18 an LBE and is owned and controlled by one or more women.

19 CD) OBE Certification. The Director shall certifY as an OBE any business that is certified

20 as an LBE and til does not demonstrate to the satisfaction ofthe Director that it is flBt owned and

21 controlled by one or more women or one Ormore minority persons 21Jlil.is not certified as an M~E

22 or a WBE.

23 (EI Period ofCertification. The Director may certifY LBEs as small-LBEs or Micro-LliEs.

24 and as MBEs, WBEs or OBEs for a period not to exceed three years provided that businesses must at

25 all times throughout the certification period meet the criteria in Section 14B.3 and Section 14B.4 as
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g

location and the needs ofthe PUC Regional projects.

II
II by rule adopt under Section 148.5(8), to the end that firms certified as PUC-LEEs shall be similarly

situated to LEEs to the extent practicable, taking into account the special circumstances oftheir

applicable. The Director may require certified businesses annually to submit documentation (or the

purpose o(verifYing continuing eligibility for any certification hereunder.
,
SECTION 14B.5 PUC-LBE CERTIFICATION.

(A) PUC-LBE Certification. In order to increase the ability of small businesses that are

located within the PUC water system service area but outside o{the geographical limits ofSan

Francisco to compete (or regional PUC contracts. the Director shall certify businesses as PUC-LBEs.

including as either Small-PUC-LBEs or Micro- PUC-LEEs. and as either PUC-MEEs, PUC-WEEs, or

PUC-OEEs , that meet all ofthe (ollowing criteria:

(]) Only established small public works/construction fifms. construction material

supplies. conl'truction equipment rental and trucking firms may be certified as PUC-LEEs or any

subcategorv o(PUC-LEE.

(2) Only firms located within the PUC water system service area may be certified as PUC-

LEEs or any subcategory o(PUC-LEE.

(3) Only firms with average gross annual receipts in the prior three fiscal years that meet

the requirements ofSection 14B.3(E) or Section 14E.3(C) [or Small-LEEs or Micro-LEEs, respectively
I

may be certified as PUC-Small-LEEs or PUC-Micro-LEEs.

(4) PUC-LEEs owned and controlled by one or more minority persons or women accordin

to all ofthe criteria set forth. in Section 14B.3(E)or 14E.3(C), respectively, shall be certified as PUC-

i MEEs or PUC- WEEs. PUC-LEEs that do not demonstrate qualifYing ownership and control by

I minority persons or women shall be certified as PUC-OEEs.
I

(5) Firms shall meet all criteria and be certified for the period that the J2\JG HRC shall

1

2

3

4

5

6

7

8

9

10

11
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14

15
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20

21

22

23

24

25
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1 (BI PUC Small Firm Contracting Oversight Advisory Committee. There is hereby

2 established a PUC Small Firm Contracting Ovorsight Advisory Committee as fOllows:

3 (l) The PUC Small Firm Contracting Oversight Advisory Committee shall have seven

4 I f71Jive (5) members- who shall be appointed by the _+He PUC General Manager shall appoint

5 five (5) membefS in consultation with the Bay Area Water Supply and Conservation Agency

6 (BAWSCAI to represent the interest oOndividuals and businesses located within the PUC water system

7 service area but outside ofthe geographical limits o(San Francisco. (2) The Chair of the Human

8 Rights Commission shall appoint one(1) member,who shall be a current Commissioner of the

9 Human Rights Commission. The Mayor sRBli appoint (1 )member who shall be a certified lBE

10 to represent the interests of Small lBEs, Micro lBEs, MBEs, V'iBEs and OBEs. Each

11 member~mbers shall serve at the pleasure o(his or her appointing authority the PUC General

12 M"l1ager. Members oCthe PUC Small Firm Contracting Oversight Advisory Committee shall not be

13 compensated. but shall be reimbursed fOr expenses in accordance with the Controller's published

14 policies.
I

15 I,
I

(2) The purposes and duties oCthe PUC Small Firm Contracting Oversight Advisory

16 Committee are:

17 (al To adopt rules and procedures and to recommend legislative changes to the City

18 that will result in the broadest possible participation of PUC lBEs in PUC Regional Projects

19 within the Advisory Committee's responsibilities;

20 (b) to assist the Director in verifying the eligibility for certification of PUC-LBE

21 ~icants by conducting site visits or undertaking other local or regionaLfact g"thering to

22 ensure that applications for I?UC-LBE certiftcation un~erqo substanti"J!y the same scrlJtiny as

23 applications for other LBE certification:

24

25
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1 to outreach to the business community about P1JG_PUC-LBE certification anc
2 contracting opportunities and to provide in(ormation to the Director regarding the availability of

3 . potential PUC-LBEs;

4 (cd) to receive reports trom the City, to publicly discuss. and make recommendations te-tJ:le

5 I Director and tho PUC for rules and procedures regarding the implementation ofthis Ordinance

6 for PUC regional projects to the Director and the PUC; aM

7 (Ge) to make recommendations to HRC to study the (easibility o(additional programs to

8 further the goals of the Ordinance that will increase the participation o(eligible firms (or the

9 regional program;

10 If) to provide staJu;:; reports on the Advisory Committee's activities to the

11 Commission and the General Manager.

12 (4) The PUC Small Firm Contracting Oversight Advisory Committee shall establish

13 bvlaws. rules and/or regulations (or the conduct oOts business. Administrative assistance and staffing

14 for the PUC Small Firm Gontracting Oversight Advisory Committee shall be provisled in the

15 discretion o(the PUc.

16 (5) Except (or the PUC Small Firm Contracting Oversight Advisory Committee's

17 authority to adopt rules and proceduros as provided herein in Section 14B.5.B.2. the Director

18 I shall have full power aflEl-th,e authority over the implementation o(this Ordinance (or PUC Regional
!

19 II Projects to the same extent as all other bids. proposals and contracts subject to the Ordinance. The

20 Director shall consutt fully with the PUC to the extent required in the Ordinance.

21 (C) PUC-LBEs shall have the status o(LBEs (or all purposes ofthis Ordinance only (or

22 construction. specialty construction. construction material suppliers, construction equipment

23 rental firms and trucking services (or PUC Regional Projects to be performed outside of the

24 geographic limits of San Francisco and other PUC contracts to be performed outside of the

25 geographic limits of San Francisco. PUC-LBEs shall not have the status o(LBEs for PUC contracts
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

for architectural and engineering services, professional services or general services to be performed

outside of the geographic limits of San Francisco or (or any other bid, proposal or contract subject

to this Ordinance.

SEC. 14B.6 RESERVED

SEC. 14B.7 PRIME CONTRACTS.

I
(A) Good Faith Efforts to Obtain LBE Bids on Contracts Subject to this Ordinance.

Contract awarding authorities shall use good-faith efforts (or all contracts subject to the discount

provisions ofthis ordinance to solicit and to obtain bids (rom the broadest possible range o(LBEs and

to ensure that neither MBEs nor WBEs nor OBEs are arbitrarily excluded (rom participation. Good.

[aith efforts shall include the following.

(]) Arranging contracts by size and type ofwork to maximize the opportunities for LBEs to

participate. This includes dividing projects into smaller parts.

(a) As soon as practical before soliciting bids or proposals, contract awarding authorities

shall submit large contract proposals to the Director for review. The Director shall determine whether

15 the proposed contract can be divided into smaller contracts so as to enhance the opportunity (or

16 participation by LBEs. For purposes ofthis paragraph, "large project" means any public

17 works/construction contract estimated to cost more than $5, 000,000, any professional services contract

18 estimated to cost more than $100,000, and any multiple year commodities contract with a term greater

19 than one year, including any options to renew or extend.

20 (h) I(the Director determines, after consulting with the contract awarding authority, that

21 the contract can be divided into smaller contracts, then the Director and the contract awarding

22 authority shall confer regarding all ofthe costs and benefits o(soliciting the contract as a single

23 contract or dividing it into smaller contracts, including but not limited to the potential for enhanced

24 opportunities for LBE participation as prime contractors, the potential (or LBE participation as

25 subcontractors, relative costs, administrative issues, and any other matters relevant to the
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of

f

of

Best Efforts on Contracts Not Otherwise Subject to this Ordinance. In the award of(B)

,! 14B.7(A)(4), when it is impracticable to do so.

accomplishment ofthe purpose ofthe subject contract or contracts. If after exchanging information

and conferring regarding these issues. the contract awarding authoritv and the Director are unable to

agree on whether or how the contract divided into smaller contracts. or on the size and number of
,

contracts . the Mavor or J:li&the Mayor's designee shall resolve the matter.

(2) Encouraging LBEs to attend prebid meetings that are held to inform potential bidders

I contracting opportunities.

(3) Advertising in general circulation media, trade association publications and local

business media, and posting the contacting opportunitv on the department's website or other

centralized City website.

(4) NotifYing LBEs that are certified to perform the work contemplated in a contract and

soliciting their interest in the contract.

(5) Providing LBEs with adequate information about the plans. specifications and

requirements ofthe contract.

(6) When allowed bvlocallaws governing Citv contracting, negotiating with LBEs in 00

faith.

(7) Using the services ofcommunitv and contractors' groups to assist in the recruitment 0

, LBEs.,

I
(8) For professional services. general services, architectural/engineering and

commodities contracts, the estimated cost of which exceeds $10,000 but is less than the

minimum competitive amount or for public works/construction contracts, the estimated cost

I whJch exceeds $10.000 but is less than the threshold amount. contract awarding authorities
I
I are not required to undertake the good faithefforts sJeps set forth in Sections 14B.7(A)(3) Of

1

2

3

4

5
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7

8

9

10

11

12

13
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15
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20
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22

23

24

25 leases, franchises, concessions, and other contracts not subject to the discount provisions ofthis
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1

2
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24

25

ordinance, contract awarding authorities shall utilize the good faith efforts steps unless impracticable

to do so. At a minimum, contract awarding authorities should notify LBEs that are certified to perform

the work contemplated in a contract and solicit their interest in the contract.

(C) Non-Discrimination in Prime Contracting. Contract awarding authorities shall ensure

that all aspects ofthe contracting process are free (rom discrimination against any person on any basis

prohibited by law, and ensure broad contracting opportunities for all categories ofLBEs. Contract

awarding authorities shall maintain such documentation oftheir selection process as required by the

Director to monitor and ensure compliance with this provision.

(1)) Contracts Subject to Prime Bidding Discounts. Unless otherwise provided in this

ordinance, contract awarding authorities shall apply discounts to all contracts the estimated cost of

which exceeds $]0,000.

i
(E) Amount ofDiscount. Unless otherwise provided in this ordinance, contract awarding

authorities shall apply a ] 0% discount to any bid [rom a Small - LBE or Micro - LBE. Contract

awarding authorities shall applv these discounts to each stage ofthe selection process, including

I qualifications, proposals and interviews.

(F). Joint Ventures For Professional Services and Architecture/Engineering. Unless

otherwise provided in this ordinance, contract awarding authorities shall extend the following

bid/rating discount to all bids, proposals and contracts [rom LBEs on professional services and

architecture/engineering contracts: (l) five percent to a joint venture with LBE participation that

equals or exceeds 35 percent but is under 40 percent; (2) seven and one-halfpercent to a joint venture

with LBE participation that equals or exceeds 40 percent: (3) ten percent to a LBE or a joint venture

amongLBEs. Contract awarding authorities shall apply the bid/rating discount to each stage ofthe

selection process, including qualifications, proposals and interviews.

The contract awarding authoritv shall apply the joint venture bid/ratings discount only to

professional services and architecture/engineering contracts and only to a joint venture (l) that meets
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1

2

3
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,
I

the requirements contained in this ordinance, and (2) when the LBE is an active partner in the joint

Iventure, per(orms work, manages the job and takes financial risks in proportion to the required level of

Iparticipation stated in the bid documents, is responsible (or a clearlv defined portion ofthe work to be

perfOrmed, and shares proportionately in the ownership, control, management responsibilities, risks,

and profits ofthe joint venture. The portion ofthe LBE joint venture's work shall be set forth in detail
i
I separatelv (rom the work to be performed bv the non-LEE joint venture partner. The LEE joint

venture's portion o(the contract must be assigned a commercially reasonable dollar value.

(G) Affidavit. Each bidder, proposer and contractor shall be required to sign an atJidavit

declaring under powltv o(perjurv its intention to comply [ullv with the provisions ofthis ordinance

and attesting to the truth and accuracy ofall information prOVided regarding such compliance.

(HI Additional Requirements and Required Contract Terms. Contract awarding authorities

shall include in all contracts with their contractors, and all contractors shall include in their contracts

with subcontractors the (ollowing requirements , in addition to other requirements set forth in the

municipal code. For the purposes ofthis section, "contractor" includes all subcontractors.

(J) Each contract shall incorporate this ordinance by reference, shall require contractors

to comply with its provisions in awarding and ad.ministering such contracts, and shall provide

that the willful [ailure ofanv bidder or contractor to comply with the requirements o(this ordinance or

I
rules and regulations implementing this ordinance shall be deemed a material breach ofcontract.

(2) Contracts shall provide that in the event that the Director finds that any bidder,
!

subcontractor or contractor willfully (ails to complv with anv ofthe provisions ofthis ordinance, rules

and regulations implementing the ordinance, or contract provisions pertaining to LBE, MBE, WEE,

GBE or Micro-LBE participation, outreach, or non-discrimination, the bidder, subcontractor or

contractor shall be liable (or liquidated damages (or each contract in an amount equal to the bidder's

I or contractor's net profit on the contract, 10 percent o(the total amount ofthe contract or $1,000,

whichever is greatest, as determined by the Director. All contracts shall also contain a provision in

,
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commitment to use the LBE subcontractor as specified in the bid/proposal unless the Commission

I' Director and the contract awarding authority both give advance approval to the prime contractor to

II substitute subcontractors or otherwise modifY the commitments in the bid/proposal documents. This
u

II provision shall also state that it is en(orceable in a court o(competent jurisdiction,

n

Contracts shall require prime contractors, whenever amendments, modifications,(6)

I
I

Iwhich the bidder, subcontractor or contractor acknowledges and agrees that the liquidated damages

assessed shall be payable to the City upon demand and may be set of]against any monies due to the

bidder, subcontractor or contractor [rom any contract with the City.

(3) Contracts shall require all contractors to maintain records, including such informatio

requested by the Director or Commission, necessmy (or monitoring their compliance with this

ordinance, Contracts shall require prime contractors to include in any subcontract with a LBE a

provision requiring the subcontractor to maintain the same records. Contracts shall require

contractors and subcontractors to maintain such records (or three years (ollowing completion o[the

project and shall permit the Director, Commission and Controller to inspect and audit such records,

(4) Contracts shall require prime contractors, during the term ofthe contract, to [ulfill the

ILBE participation commitments submitted with their bids. WillfUl [ailure to comply with the levelo(

LBE subcontractor participation specified in the contract shali be deemed a material breach of

contract.

(5) Contracts shali require, and shall require prime contractors to include in a!1Y

subcontract with a LBE a provision requiring, the prime contractor to compensate any LBE

subcontractor (or damages (or breach ofcontract or liquidated damages equal to 5% ofthe

subcontract amount, whichever is greater, if the prime contractor willfully (ails to comply with its

1
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22

23 supplements, or change orders cumulatively increase the total dollar value o{the contract by more than

24 10 percent, to comply with those provisions ofthis ordinance that applied to the original contract with

25 respect to the amendment, modification, supplement or change order,
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II

1 (7) Contracts shall require prime contractors to submit to the Director for approval all

2

3

4

contract amendments, modifications, supplements, and change orders that cumulatively increase by

more than 20 percent the total dollar value o(all contracts originally valued at $50,000 or more, The

Director shall review the proposed amendment. modification. supplement or change order to correct

any contracting practices that exclude any category o(LBEs from new contracting opportunities,

-

ordinance. rules and regulations adopted pursuant to this ordinance. or contract provisions pertaining

to LBE utilization.

(9) Contracts in which subcontracting is used shall require the prime contractor to pay its

subcontractors within three working days aOer receiving payment from the City unless the prime

contractor notifies the Director in writing within 10 working davs prior to receiving payment (rom the

Citv that there is a bona fide dispute between the prime contractor and the subcontractor. in which

case the prime contractor may withhold the disputed amount but shall pay the undisputed amount. The

IDirector mav. upon making a determination that a bona fide dispute exists between the prime

contractor and subcontractor. waive this three-day payment requirement, In making the determination

as to whether a bona fide dispute exists. the Director shall not consider the merits ofthe dispute.

Contracts in which subcontracting is used shall also require the contractor. within 10 working days

! following receipt o(pavment (rom the City. to file an affidavit, under penalty o(perjury, that he or she
! '

. (8) Contracts in which subcontracting is used shall prohibit back contracting to the prime

I contractor or lower tier subcontractine (or anv tiuroose inconsistent with the orovisions ofthis

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20 has paid all subcontractors, The a(fidavit shall provide the names and address o(all subcontractors

21 and the amount paid to each.

22

23

(/)

(])

Exceptions,

The bid discount prOVisions ofthis ordinance are not applicable to any contract

24 estimated by the contract awarding authority to cost in excess 0($10.000.000,

25
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I
!

(2) Notwithstanding any other provision o(this Section. contract awarding authorities shall

not apply a discount where to do so would result in a contract being awarded to a business without the

capacitv to per(orm it. The Commission may adopt rules and regulations setting standards (or

determining that an LBE has sufficient skill. experience. and financial capacity to per(orm the contract.

(J) Waivers. The Director shall waive the LBE bid discounts. and report the waiver to the

Commission. it

m The Director finds. with the advice ofthe contract awarding authority and the Office of

Contract Administration. that needed goods or services are available (rom a sole source that is

qualified to do business with the Citv;

(2) The contract awarding authority certifies in writing to the Director. prior to the

I Controller's contract certification. that the contract is being awarded under the emergency provisions

ofAdministrative Code Section 6.60 or Administrative Code Section 21.15 and that there is either (i) n

2

3

4

1

12 0

5

6

7

8

9

10

11

13 time to apply bid discounts or establish subcontracting goals. or (iil no immediatelv available LBEs

14 that are capable o(per(orming the emergency work: or

15 For contracts in excess 0($5,000.000, a contract awarding authority establishes that

16 sufficient qualified LBEs capable o(providing the needed goods and services required by the contract

17 are not available, or the application oOhe LBE discount will result in significant additional costs to the

18 City iOhe waiver oOhe bid discount is not granted.

19 (K) Pilot Set-Aside Program. The Director may set aside (or competitive award to Micro ~

20 LBEs any oOhe (ollowing contracts:

21 m Public work! construction contracts where the contract amount is equal to or less than

22 $250.000:

23 (2) Contracts other than public work! construction contracts where the contract amount is

24 equal to or less than $100.000.

25
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1 (3) The competitive award requirements ofthe Municipal Code shall otherwise apply to

2 contracts in the set-aside program. except that i((a) [ewer than two Micro - LBEs submit bids. or (b)

3 the contract awarding authority determines that the contract would not be awarded at a (air market

4 price. then the contract awarding authoritv may reject all bids and remove the contract (rom the set-

5 aside program.

6 (4) The Director shall have a goal o(setting aside in each fiscal year 25% ofall contracts

7 that are eligible to be set aside in each fiscal year.

8 (5) Contracts that are set-aside (or award to Micro - LBEs shall not be subject to

9 subcontracting goals under Section 14B.8. Micro LBEs that subcontract any portion ora set-aside

10 contract should subcontract to businesses certified as Micro - LBEs. to the maximum extent possible.

11 Micro - LBEs that subcontract any portion ora set-aside contract must serve a commercially usefUl

12 (unction based on the contract's scope o(work. and must perform at least 50% o(the contract work.

13 (L) Prompt payment. The City shall pay LBEs within 30 days ofthe date on which the City

14 receives an invoice (or work performed (or and accepted by the City. The Controller shall work with

15 the Director and contract awarding authorities to implement this Citywide prompt-payment policy. The

16 City shall consult with affected community members and relevant City officials. including the Director.

17 the Controller. and contract awarding authorities. to design and implement a prompt payment program

18 within six (6) months ofthe effective date ofthis ordinance. Such program shall include procedures (or

19 the payment oOate penalties where prompt payment does not occur.

20 SEC. 14B.8 SUBCONTRACTING.

21 (A) LBE Participation Goals. Prior to soliciting bids or proposals. contract awarding

22 authorities shall provide the Director with a proposed fob scope (or all public work/construction. and

23 for all architect/engineering. professional service and general service contracts that exceed the

24 minimum Competitive amount. The contract awarding authority may ask the Director to waive

25
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1
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I

, subcontracting goals where it anticipates that there are no subcontracting opportunities or there are
I
I not sufficient LBEs available to perform the subcontracting work available on the contract.

The Director shall set LBE participation goals (or each such contract. where appropriate.

based on the following factors:

(l) The extent o(subcontracting opportunities presented by the contract: and

(2) The availabilitv o(LBE subcontractors capable o(providing goods and services on the

contract.

(B) Bids that do not meet the LBE participation goal set under 14B.8(A) will be rejected as

non responsive unless the DirectorJj)lds that the bidder diligently undertook all the good faith

efforts required by this Ordinance and that the failure to meet the goal resulted from an

excusable error. The contract awarding authoritv shall require bidders or proposers on the contracts

to contact a LBE before listing that LBE as a subcontractor in the bid or proposal. A bid that fails to

comply with this requirement will be rejected as non-responsive. In addition only LBEs that

have been contacted and agreed to be listed as subcontractors shall be credited toward meeting the
I

LBE participation goal.

(C) Good Faith Outreach All bidders shall undertake good [aith outreach as set forth in

this Section 14B.8(C) to select subcontractors to meet LBE goals. except that bidders on public

works/construction contracts for less than the threshold amount are not required to undertake the

good faith efforts steps seJ forth in Sections 14B.8(C)(3) or 14B.7(C)(4), when it is

J.n:1Rracticable to do ]>0.. Bids [rom bidders who (ail to undertake the fel1o'....ing required good faith

outreach steps and/or who (ail to submit the documentation o(good [aith outreach required in Section

I
14B.8(D) shall be declared nonresponsive:

(l) Attending any presolicitation or prebid meetings scheduled by the City to inform all

, bidders o(LBE program requirements for the project for which the contract is awarded;
I

(2) Identifying and selecting subcontracting opportunities to meet LBE goals;
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1 (3) Advertising for LBE subcontractors by posting the opportunity in an accessible location,

2 specified by the City, not less than 10 calendar days before the date the bids can first be submitted.

3 This paragraph applies only ifthe City gave public notice ofthe project not less than 15 calendar days

4 prior to the date the bids can first be submitted:

5

6

(4)

(5)

Contacting LBEs certified to perform the identified work:

Providing LBEs that have notified the bidder o{their interest with adequate information

7 about the plans, specifications, and requirements for the work, provided that the Director may cap the

8 number o(contacts required:

9 (6) Negotiating in good [aith with LBEs. and not unjustifiably rejecting their bids or

10 proposals: and

11 (7) Advising and assisting interested LBEs to obtain bonds, lines ofcredit, or insurance

12 required by the City or the bidder.

13 (D) Each bid shall document good [aith outreach and include the documentation with the

14 bid. Such documentation shall include: (a) the dollar amount o(each subcontract and a statement o(

15 the scope o(work to be performed under the subcontract: aOO (b) the identification o(each subcontract

16 awarded to an LBE~ Bidders shall also maintain the following documentation, which shall be

17 submittod upon request of the Director: (a) and. Ie) for each subcontract, copies ofthe

18 subcontractor bids submitted. Such documentation shall contain at least the bid amount and a

19 description o{the scope o(work l(no written bids were submitted by some or all o{the subcontractors

20 who bid the job. the bidder shall maifrtaffi submit a written statement containing(il the amount o(eaeh

21 oral bid: and (biD separately, for each subcontract, a full and complete statement o{the reason(,l) for

22 selection ofthe subcontractor. 1fthe reason is based on relative qualifications, the statement must

23 address the particular qualifications at issue. I(the reason is the respective dollar amounts bid, the

24 statement must state the amounts and describe the similarities and/or dissimilarities in the scope o(

25
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II

1 work covered by the bids. Bidders also shall maintain the documentation described in this paragraph

2

3 iSEC. 14B.9 ENSURING NON-DISCRIMINATION IN SUBCONTRACTING.
I

4 I (Ai Prohibition on Discrimination. A bidder maE not discriminate in its selection of

5 subcontractors against any person on the basis ofrace, gender, or any other basis prohibited by law.

6 (Bi Availability Data. In order to prevent unlawfUl discrimination in the selection of

7 I subcontractors, and to identifY and correct unlawfUl practices, the City will monitor the administration

8 ofCity contracts, including the selection ofsubcontractors, as provided in this Section. For public

9 work/construction, architect/engineering, professional service, and general service contracts which the

10 contract awarding authority reasonably anticipates will include subcontractor participation, prior to

11 the solicitation ofbids or proposals, the Director shall assemble data regarding the availability of

12 MBEs, WBEs and GBEs to provide work that is likely to be subcontracted. The Director, in the

13 Director's sole discretion, shall determine the appropriate methodology.

14 (Ci Requirements (or Solicitations. In all solicitations ofpublic work/construction,

15 architect/engineering, professional service. and general service contracts which the contract awarding

16 ! authority reasonably anticipates will include subcontractor participation, the contract awarding

17 authority shall include the availability data described above. Bidders shall undertake all required

18 good faith efforts outreach steps in such a manner as to ensure that neither MBEs nor WBEs nor GBEs

19 are unfairly or arbitrarily excluded from the required outreach.

20 (D) Review ofBid. The Director may review or investigate any bid, including the selection

21 ofthe bidder's subcontractors, to determine whether discrimination may have occurred. The Director

22 shall review bids, during the bid protest period, to determine whether: (] i a potential subcontractor or

23 other person has filed a complaint ofdiscrimination: (2) there is a significant difference between the

24 percentages ofMBEs, WBEs, or GBEs available to provide goods and services as subcontractors on

25 the contract and the percentages ofthe bidder's subcontractors who are MBEs, WEEs, or GBEs; or (3)
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I

other (acts and circumstances suggest that further inquiry is warranted. The Director. in the Director's

sole discretion, shall determine whether and when to investigate further the conduct ora bidder or

contractor. Investigations will be conducted under the procedures in Section 14B.17.

, SEC. 14B.I0 POWERS AND DUTIES OF THE COMMISSION AND THE DIRECTOR.
I

(A) Human Rights Commission. In addition to the duties and powers given to the Human

IRights Commission elsewhere, the Commission shall:

I (I) When necessary. subpoena persons and records, books and documents tor a proceeding

ofthe Commission or an investigation by the Director or an audit pursuant to Section 14B.I0(B)(5)

conducted to' further the purposes ofthis ordinance.

(2) Adopt rules and regulations establishing standards and procedures tor effectively

carrying out this ordinance.

I (3) Issue forms tor the Controller or contract awarding departments to collect information

(Yom contractors as prescribed by this ordinance.

(4) Hear appeals challenging: (i) the Director's disqualification ora bidder or Contractor.

(ii) the Director's denial ofan application tor or revocation o(the certification ora business as a

Small- LBE, Micro-LBE, MBE, WBE, or OBE or (iii) the Director's denial ora request to waive or to,

reduce subcontractor participation goals.

(5) By regulation require contract awarding authorities, departments and the Controller to

provide to the Director such information as will be necessary to enable the Director to report to the

I Mayor and the Board o(Supervisors at the end ofeach fiscal vear on the progress each City

department has made towards the achievement o(LBE participation goals and towards the goal of

• ensuring against discrimination and exclusion o(MBEs, WBEs, or OBEs, and to pertorm his/her other
I

duties. The database is a public record available to the public as provided by state and local law:
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h

I
I
I

(6) Adopt rules and regulations as deemed necessary by the Director to ensure that the joint

venture bid/rating discount is applied only to joint ventures where the LBE has sufficient skill,

experience, and financial capacitv to perform the portion o(the work identified for the LBE.

(B) HRC Director. In addition to the duties and powers given to the HRC Director

elsewhere, the Director shall:

(J) Levv the same sanctions that a contracting awarding authority may levy as specified in

Section 14B.17.

(2) Ensure that the necessary data is collected and analyzed. Annually, and more often if

the Director deems necessary, the Director shall identifY areas o(contracting where the City or any of

I

its departments are (ailing to meet LBE participation goals or are contracting with MBEs, WBEs, Or

GBEs at rates less than would be expected in the absence ofdiscrimination. The results o(this studv

shall be included in the Commission's annual report required by Section 14B.15(B).

(3) Provide information and other assistance to LBEs to increase their ability to compete

effectively for the award ofCity contracts.

(4) Grant waivers as set forth in Sections 14B.7(J) and 14B.8(A), and disquali(v a bidder or

contractor as set forth in Section 14B.17.

(5) In cooperation with the Controller, randomly audit at least three prime contractors eac

fiscal year in order to insure their compliance with the provisions o(this ordinance. The Director, in

cooperation with the Controller, shall furthermore randomly audit 10 percent o(the joint ventures

granted bid discounts in each fiscal vear. The Controller shall have the right to audit the books and

records oithe contractors, joint venture participants, and any and all subcontractors to insUl:~

I
compliance with the provisions ofthis ordinance.

20

21

22

5

6

7
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17
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19

23 (6) Take actions to ensure compliance with the provisions o(this ordinance, including,

24 without limitation, intervening in the selection process, by modifYing the criteria used for selecting

25
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1 selection panelists or contractors to correct any practices that hinder equal business opportunities (or

2 LBEs or Micro-LBEs, and for MBEs, WBEs, and GBEs.

3 SEC. 14B.1l POWERS AND DUTIES OF THE CONTROLLER.

4 (Aj In addition to the duties given to the Controller elsewhere. the Controller shall work

5 cooperatively with the Director to provide such contractual encumbrance and payment data as the

6 Director advises are necessary to monitor the participation ofSmall- LBEs, Micro - LBEs, MBEs,

7 WBEs, and GBEs in City prime contracts. Ifany department refuses or fails to provide the required

8 data to the Controller, the Controller shall immediately notify the Mayor, this Board and the Director.,

9 (Bi The Controller shall not certify the award ofany contract subject to this ordinance

10 where the Director has notified the Controller that the contract awarding authority has not provided

11 the information the Director advises is necessary under this ordinance.

12 (C) Each request for payment to a City contractor submitted to the contract awarding

13 authority shall be accompanied by a subcontractor participation form approved by the Commission.

14 That form shall contain information that the Commission has determined is necessary to enable the

15 Commission and the Director (] j to monitor compliance by City departments and their prime

16 contractors with their obligations under this ordinance (2) to determine whether City departments are

17 achieving their prime and subcontracting goals under this ordinance, and (3) to make such other

18 reports and analyses as are required by this ordinance.

19 In the event that a request for payment fails to include the information required pursuant to this

20 Section, the contract awarding authority shall. within two working days, notify the Director and the

21 affected prime contractor[sl o[the failure and afford each affected prime contractor an opportunity to

22 be heard promptly. That notice shall inform the contractor that the contract awarding authority has

23 tentativelv determined that the information has not been prOVided, what information is missing and that

24 i[this failure is substantiated, then the Controller will be notified to withhold 20 percent o[the

25 requested payment until the infarmation is provided. I[the Controller finds, after consultation with the
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i

I
I

Director and notice and opportunity to be heard, that the information has not been provided, the
I
I Controller shall withhold 20 percent o{the pavment otherwise due until the information is provided.

(D) The contract awarding authority shall require all prime contractors to submit, within IO

days following payment to the prime contractor o(moneys owed for work completed on a proiect, an

affidavit under penalty ofperiUly, that all subcontractors on the project or job have been paid and the

amounts ofeach ofthose payments. The name, telephone number and business address ofevery

subcontractor shall be listed on the affidavit. Ifa prime contractor fails to submit this affidavit, the

contract awarding authority shall notify the Director who shall take appropriate action as authorized

under Section 14B.I7.

SEC.14B.12 POWERS AND DUTIES OF THE MAYOR.

In addition to the duties given to the Mayor elsewhere. the Mayor shall:

(A) Bv July Ist ofeach fiscal year, issue notices to all City departments informing them of

their duties under this ordinance. The notice shall contain the following information: (I) the City-wide

and department specific LBE goals that departments are expected to use good-faith efforts to attain

during the fiscal year and that a department's [ailure to use good-foith etJprts to attain the participation

goals shall be reported to this Board in the Commission's annual report; (2) the availability ofMBEs,

WBEs, and GBEs to perform City contracting, both City wide antl-dBpartment specific, and that

departments are expected to take all steps necessary to ensure against illegal or arbitrary

I discrimination or exclusion ofany certified business; and (3) the data each department is required to

provide the Controller on each contract award.
I
I (B) Coordinate and enforce cooperation and compliance by all departments with this
i

ordinance.

(C) Designate a liaison to the Human Rights Commission to facilitate communication and

compliance with this ordinance.

SEC.14B.I3 POWERS AND DUTIES OF CONTRACT AWARDING AUTHORITIES.
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1 (AI In addition to the powers and duties given to contract awarding authorities elsewhere.

2 contract awarding authorities shall:

3 (]) Adjust bid bonding and insurance requirements in accordance with the most current

4 version oUhe City's "Contract Insurance Manual" or as otherwise authorized by the City Risk

5 i Manager. Department ofAdministrative Services.

6 I (21 Use the City's Surety Bonding Program set forth in Section I4B. I 7 to assist LBEs

7 bidding on and performing City public works/construction contracts to meet bonding requirements

8 and/or obtain construction loans.

9 (3) Submit to the Office ofContract Administration (OCAI in electronic format or a format

10 specified by the OCA. all bid opportunities. requests for proposals and solicitations for which

11 published notice or advertising is required. no later than IO calendar days prior to the due date oUhe

12 bid opportunity. request for proposals or solicitation. A contract awarding authority must obtain a

13 waiver from its commission. or in the case ofa department that has no commission. (rom the Board of

14 Supervisors. ifit cannot meet the requirements ofthis Section.

15 (41 Impose such sanctions or take such other actions as are designed to ensure compliance

16 with the provisions oUhis ordinance. which shall include. but are not limited to:

17

18

19

20

(al

(bl

(cl

(dl

Re(Use to award a contract.

Order the suspension ofa contract.

Order the withholding o((Unds.

Order the revision ora contract based upon a material breach ofcontract provisions

21 pertaining to LBE participation or outreach to MBEs. WBEs. or OBEs.

22 (el Disqualify a bidder. contractor, subcontractor. or other business (rom eligibility for

23 providing goods or services to the City for a period not to exceed five years. based on the standards set

24 forth in this ordinance and rules and regulations promulgated by the Commission. Any business

25
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(

Provide the Director with written notice ofall contract amendments, modifications,00)

I

disqualified under this subsection shall have a right to review and reconsideration bv the Commission

I afier two years upon a showing ofcorrective action indicating that violations are not likely to recur.

(5) Not award any contract to a person or business that is disqualified (rom doing business

with the City under the provisions ofthis ordinance.

(6) Designate a statJperson to be responsible (or responding to the Director and
,

Commission regarding the requirements o{this ordinance.

(7) Maintain accurate records as required by the Director and the Commission (or each

contract awarded, its dollar value, the nature ofthe goods or services to be provided, the name ofthe

contractor awarded the contract, its identity as a Small-LBE, Micro - LBE, MBE, WBE or OBE, the

effprts made by the contract awarding authority to solicit bids (rom LBEs, including Micro - LBEs,

MBEs, WBEs and OBEs, responses received (rom such businesses, and a full andcomplete statement 0

the reasonts) (or selection ofthe contractor addressing the particular qualifications at issue.

(8) Where feasible, provide technical assistance to LBEs to increase their abilitv to compete

effectively (or the award ofCity contracts.

I
(9) Work with the Director and the Controller to implement a City-wide prompt-payment

I policy requiring that LBEs be paid by the City within 30 days ofthe date on which the City receives an

,I invoice (rom a LBE (or work per(ormed (or the City.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19 supplements and change orders that cumulatively result in an increase or decrease o[the contract's

20 dollar amount o(more than 10 percent. Such notice shall be provided within 10 days o(each such

21 contract modification.

22 OJ) Whenever contract amendments, modifications, supplements or change orders

23 cumulatively increase the total dollar value ora contract by more than 10 percent, the contract

24 awarding authority shall require compliance with those provisions o(this ordinance that applied to the

25 original contract.
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1 U 2) All contract amendments, modifications, supplements or change orders that

2 cumulatively increase by more than 20 percent the total dollar value ofall contracts originally valued

3 at $50,000 or more shall be subiectto prior approval o(the Director, who shall review the proposed

4 amendment, modification, supplement or change order to correct contracting practices that exclude

5 Small-LBEs or Micro - LBEs V'om new contracting opportunities or discriminate against MBEs, WBEs

6 orOBEs,

7 eB) Contract awarding authorities or departments may invite, encourage or request

8 businesses to joint venture on any professional services or architecture/engineering contact to promote

9 LBE participation.

10 ec) For the purpose ofdetermining LBE participation, contracts awarded to joint ventures

11 in which one or more LBEs are combined with one or more business that are not LBEs shall be deemed

12 by the contract awarding authority to be awarded to LBEs onlv to the extend extent o(the LBE

13 participation in the joint venture.

14 CD) Sub;ectto the budgetary and fiscal provisions of the San Francisco Charter and to any

15 limitations or requirements associated with the issuance ofmunicipal financings, including but not

16 limited to the use oOax-exempt financing and other long-term obligations, contract awarding

17 authorities shall set aside the following percentage o(the value ofeach contract, as defined in Section

18 14B.2, to fund the administration and enforcement oOhis Chapter 14B by the HRC. Such funds shall

19 be used solely for the actual costs ofadministering and enforcing this Chapter. The HRC shall provide

20 monthly statements to contract awarding authorities and the Controller's Office that account for all

21 expenditures related to administering and enforcing this Chapter, broken down by staffmember,

22 project, and activity. Any funds that are not expended on the actual costs ofadministration and

23 enforcement relating to the subject contract shall be returned to the source fund as soon as practicable.

24 This Section 14B.13CD) shall not apply to contracts that are funded by bonds that were authorized prior

25 to the effective date ofhis ordinance.
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1 (J) For contracts having an estimated value under $ I million, the contract awarding

2 authority shall set aside 2% o(the value o(the contract for the purpose described in this Section.

3 (2) For contracts haVing an estimated value ofat least $ I million but less than $ 10 million,

4 the contract awarding authority shall set aside 1% o(the value o(the contract for the purpose

5 described in this Section.

6 For contracts having an estimated value ofat least $ 10 million but less than $ 50

7 million, the contract awarding authority shall set aside .5% o(the value o(the contract for the purpose

8 described in this Section.

9 (4) For contracts having an estimated value 0($ 50 million or more. the HRC Director, in

10 consultation with the contract awarding authority, shall determine the level o(funding necessary to

11 administer and enforce this ordinance with respect to the subject contract, provided that the (unding

12 shall not exceed .5% o(the value o(the contract. The contract awarding authority shall set aside the

13 designated (unds to be used solely for the purpose described in this Section.

14 (5) Notwithstanding Sections 14B.13(D)(J), (2), (3) and (4), for the Port ofSan Francisco.

15 the San Francisco Public Utilities Commission. the San Francisco Department o(Public Works and the

16 San Francisco International Airport, each such contract awarding authority and the HRC Director

17 shall confer and jointly shall estimate the costs o(administering and en(orcing this Chapter with

18 respect to each contract to be issued by each such contract awarding authority. The contract awarding

19 authority shall set aside the agreed-upon (unds to be used_.~olely (or the purpose described in this

20 Section.

21 If after exchanging information regarding the nature o(the contract and the administrative

22 activities required. the contract awarding authority and the Director do not agree on the cost o(

23 administering and enforcing this Chapter. the Mayor or ftisJhe Mayor's designee shall determine the

24 appropriate amount to be set aside (or the purpose described in this Section.

25
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1 The Human Rights Commission shall report on cOrtl~iance by contract awarding authorities

2 with set-asides determined under this Section 14B.13(Q){5J_and on the a,greed upon funds for

3 contract awarding authorities under 14B.13CD)(5) in the Commission's annual report under Section

4 14B.15(B).

5 The Board o(Supervisors shall assess the operation o(this Section 14B.13(D)(5) in its three-

6 year review under Section 14B.18(H).

7

8 ADMINISTRATION.

POWERS AND DUTIES OF THE OFFICE OF CONTRACT

9 In addition to the duties given the Office o(Contract Administration elsewhere. the O(fice o(

10 Contract Administration shall:

11 (A) Maintain. with the assistance o(the Director. a current list o(Small-LBEs. Micro-LBEs,

12 MBEs. WBEs. and OBEs to provide each o(those commodities or services subiect to this ordinance

13 that the Office o(Contract Administration indicates are required by the City.

14 (B) Maintain a central office where all bids. requests (or proposals and solicitations will be

15 listed and kept current.

16 (C) Cause to be posted upon a website the (ollowing in(ormation concerning current bids.

17 requests (or proposals and solicitations: the title and number: the name of/he contract awarding

18 authority: and the name and telephone number of/he person to be contacted (or (urther in(ormation.

19 Such information shall be posted with sufficient lead time to provide adequate notice and opportunity to

20 potential City contractors and vendors to participate in the bid opportunity. request (or proposals or

21 solicitation. but in no event less than 10 calendar days prior to the due date (or such bid opportunity.

22 request (or proposals or solicitation.

23 SEC.UR.I5 REPORTINGANDREVIEW

24 (A) Reporting by the Director. Commencing Januarv 1. 2007~, and no later than the first

25 day o(everv third month thereafier. the Director shall issue a written report to this Board. That report
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shall document each City department's performance under the terms ofthis ordinance, including.

I among other things, each Citv department's progress in meeting LBE goals and ensuring non-
,,

discrimination against MBEs, WBEs, and GBEs, and the success ofeach department's prime

contractors in complying with the LBE subcontracting provisions o{this ordinance and ensuring non-

discrimination against MBEs, WBEs, and GBEs, That report shall also state the level of participation

oLi'1i categories of LBEs and whether or not each City department has fully reported all data

required by this ordinance or requested by HRC or the Controller.

(l) Whenever the Director's report concludes that a department management's intentional,

disregard or negligent performance ofobligations imposed by this ordinance has contributed to that

department's (ailure to meet its prime contracting goals or requirements ofthis ordinance, or the

failure ofits prime contractors to meet their subcontracting goals or requirements o{this ordinance, or

whenever the Director's report concludes that a Citv department has failed to provide any data

required by this ordinance or requested by the HRC or the Controller, the Clerk o{this Board shall

schedule before the appropriate committee o{the Board a hearing on that report. The Clerk shall also

I give no/ice oOhat hearing to the heads ofthe departments identified in the report and request the

attendance ofthe heads ofthose departments at the committee hearing, The Clerk's notice shall inform

the department heads that they must be prepared to respond to the Director's finding ofintentional

I disregard and/or negligent performance and to explain what steps they intend to take to forestall
I
repetition ofthe problems identified in the Directors' report. The same procedure shall be followed

whenever the Director's report identifies any department as having failed to meet its prime or

subcontracting goals for three consecutive quarters. If the Director's report indicates that a City

department has not met its goals for three consecutive quarters, HRC and the City department shall

institute a targeted program to remedy lack ofparticipation by LBEs in any affected industry,
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(21 The Director shall report to the Commission all waivers acted upon pursuant to Section

14B.7(J) and 14B.8(A). Such report shall be made on a monthly basis (allowing the granting oOhe

waiver.
i

I (B) Reporting by City Departments. By the last dav ofeach fiscal year, all contract

awarding authorities and City departments shall report annually to the Mayor on their progress in the

preceding fiscal vear toward the achievement ofthe LBE goals and their steps to ensure non-

discrimination against MBEs, WBEs, and OBEs.

(CI Reporting by the Commission, By July 1st ofeach fiscal year subject te this

I ordinanoe, the Commission shall submit an annual report to the Mayor and this Board on the progress

ofthe Ci/JI toward the goals ofthis ordinance, together with an identification ofproblems and specific

recommendations (or: (I) improving the Ci/JI's per(armance in (astering LBE participation in City

contracting, and (21 ensuring non-discrimination against MBEs, WBEs, and OBEs. The Commission's

report shall include an analysis ofthe bidding environment in the various industries that participate in

I
City contracts,

Each year, after receiving the Commission's annual report, the Board shall hold a hearing to

review the City's performance under this ordinance, the administration eubis ordinance by the HRC,

and the progress ofCity departments towards the purposes oOhis ordinance, and other subiects

pertaining to the ordinance,

I The Board shall act upon the Commission's recommendations by the first Board meeting of

January in each fiscal year subject to this ordinanoe,

SEC. 14B. 16 BONDING AND OTHER ASSISTANCE.

I
(AI Bonding and Financial Assistance Program,I

I

(l) Program Description. The City and County ofSan Francisco, acting through the

Commission, intends to provide guarantees to private bonding companies and financial institutions in

order to induce those entities to provide required bonding and financing to eligible contractors and
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1 ublic work and construction contracts. This bondin
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Eligible Contracts. The assistance described in this Section 14B.16(A) shall be available

br anv Citv nublic works or construction contract e to which this ordinance applies.

(3) Eligible Businesses. Businesses must meet the following criteria to qualitY for

ssistance under this Section 14B.16rA).

(a) The business mav be either a prime contractor or subcontractor; and

(b) The business must be certified by the Director as an LBE according to the requirements

bfSection 14B.3 .

(c) The business may be required to participate in a "bonding assistance training program"

S offered bv the Commission which is anticinated to provide the [ollowinsr:

(i) Bond application assistance,

(ij) Assistance in developing financial statements,

(iii) Assistance in development ofa pre-bond suretv profile,

(iv) Identification ofinternal financial control systems, and

I

(v) Development ofaccurate financial reporting tools.

(4) Agreements Executed by the Human Rights Commission. The Director is hereby

authorized to enter into the following agreements in order to implement the bonding and financial

'assistance program described in this Section 14B.16(A);

(0) With respect to a suretv bond, the agreement to guaranty up to 40 percent ofthe face

amount ofthe bond or $750,000, whichever is less;

(b) With respect to a construction loan to be made to a contractor or subcontractor, an

I agreement to guaranty up to 50 percent o{the original principal amount o(the construction loan or 50
I

percent ofthe actual loss suffered by the financial institution as a result ofa loan default, whichever is

I
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"public work or improvement" is defined in San Francisco Administrative Code Chapter 6.1.

I
I but not less than one percent (]%I, o(the budget (or every public work or improvement undertaken. {A

(cl The Treasurer o(the City and County orSan Francisco is hereby authorized to negotiate

Ia liners) o(credit or anv credit enhancement program{sl or financial products(S1 with a financial

ss: provided that in anv event the Citv's oblieations with resnect to a euarantv shall not exceed

750000'

{cl Any other documents deemed necessary by the Director to carry out the objectives of

'his oroeram orovided that such documents shall be subiect to review and atmroval bv the Citv

ttornev's Office.

I {51 Monitoring and Enforcement. The Director shall maintain records on the use andI
-ffectiveness ofthis proeram includine but not limited to (j) the identities oithe businesses and

ondine comtianies oarticitiatinv in this nroeram (21 the tvoes and dollar amounts oioublic work

ontracts for which the program is utilized and {31 the tvnes and dollar amounts oflosses which the

'ritv is reauired to fund under this orovram, The Director shall submit written renorts to the Board of

lC:;unervisors every six months bezinnino January 1 2007 advising the Board ofthe status ofthis

orozrom and its [undine canacitv. and an analvsis ofwhether this tiroeram is orovine to be useful and

'needed.

I
{61 Funding and Accounts. As 0(J.tH.y September 1, 2006, (unding (or this program may

be derived from the (ollowing sources:

{al T'he Board o(Supervisors has appropriated or will appropriate [unds (or the operation

ofthis program.

(b) Each Department authorized to contract (or public works or improvements pursuant to

San Francisco Administrative Code Chapter 6 may commit to this program up to ten percent (] 0%1,

1
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8
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institution(S1 to provide (unding: the program's guaranty pool may serve as collateral (or any such line

o(credit.

Supervisor Ma
BOARD OF SUPERVISORS Page 41

4/04/06
assts ta ntisublb9a.doc



1

2

In the event the Citv desires to provide credit enhancement under this Subsection (or a period in

3 nhancement must be laced in a se

4 'uch credit enhancement.

hdhTh D'pfB d A)(7 erm a on ing sststance rogram. e irector IS aut orize to enter into t e

tsrreements described in this Subsection (or a period ending on the earlier of(]) June 30 2008 or (2)

he date on which the Controller is no loneer able to certiiv the availabilitv of Iunds (or anv new

ruarantee avreement.

(8) Default on Guarantees. The Human Rights Commission shall decertify any contractor

hat defaults on a loan or bond (or which the Citv has provided a sruorantee on the contractor's behalf.

I:lowever the Human Rivhts Commission mav in its sale discretion refrain (rom such decertification

Iltnon a [indine that the Citv has contributed to such default.

@) Education and Training. The Director shall continue to develop and to strengthen

'education and trainine proerams for LBEs and Citv contract awardinv personnel.

(C! Cooperative Agreements. With the approval ofthe Commission and the Board ot

Supervisors the Director mav enter into coooerative agreements with agencies oublic and private

concerned with increasing the use o(LBEs in government contracting.

SEC. 14B.17 ENFORCEMENT.
i

(A! The Director shall monitor the Citv's utilization oiSmall-Mlilis, Micro-LBEs. MBEs,

WBEs, and GBEs in City contracting. The Director shall issue an exit report for anv contract that

includes LBE subcontracting participation and/or LBE prime contract participation as a ioint venture

partner. The purpose o{this exit report is to ensure that prime contractors are complying with their

commitments to use LBE subcon tractors and LBEs are performing services as set forth in the

bid/proposal and contract documents (or the joint ventures.

I (B) Investigations. The Director shall investigate potential violations o{this ordinance.
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1

2

3

4

5

6

7

8

9

10

Bidders, contractors, subcontractors and applicants (or certification shall provide to the City

nv information that the Citv deems relevant. and shall coonerate in all other respects with such an

nvestivation. A reauest (or information (rom a bidder contractor subcontractor or apolicant shall

dentifv the records reauired and the time (or response. Itthe bidder contractor subcontractor or

mnlicant (ails to resoond to the reauest (or information or otherwise (ails to cooperate in the

'nvestieation aoorooriate sanctions as provided in Section 14B.17(C). mav be imposed. In an

'nvestivation ofnotential discrimination bv a nrime bidder nrior to contract award i(the bidder (ails to

esnond to the reauest (or information or otherwise (ails to coonerate in the investigation the bid will

be reiected as non-responsive and additional sanctions mav be imnosed.

(C) Conference and Conciliation.

11 In the Director's sole discretion, the Director may attempt to resolve noncompliance with this

12 ordinance by any bidder, contractor, subcontractor or applicant (or certification through in(ormal

13 vrocesses includin" conference and conciliation.

otherwise be provided by duly promu1§ated rules, if any, under Section 148.5 for PUC LB€&;

appropriate, may impose any o(the following sanctions on a bidder, contractor, subcontractor or

I
I QJ2J2licant [or certification who [ails to comply with this ordinance, provided that, except as may

14
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CD)

Ui

(2)

(3)

(4)

(5)

(6)

(7)

Sanctions. The City, including the Director and contract awarding authorities, as

Reject all bids;

Declare a bid non-responsive;

Suspend a contract:

Withhold fUnds;

Assess penalties;

Debar a bidder;

Deny certification;
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Procedures (or Debarment, The Director shall have the authoritv to act as a chargillg(G)

;1 o{the basis (or the finding, provided that anv proposal to debar a business shall be governed by Section

I14B.17(G) The Director shall provide the bidder, contractor Orsubcontractor with all opportunitv to be
I

Iheard before a final determination is made.

(8) Revoke certification.

(E) Procedures (or Denials or Revocation o(Ccrtiilcatioll. Whellever the Director

roooses to denv all apnlication {or or revoke the certification ofa business the Director shall notifv

he aoolicant or certified business in writins: ofthe basis {or the denial or revocation and the date on

vhich the business will be elieible to reapplv for certification. The Director shall nrovide the aoolicant

r certified business with an ontiortunitv to be heard before a final determination is made. The

birector shall reauire a business to wait at least six months but not more than two vears after the

Uenial or revocation before reapnlving for certification in the same categorv.

(F) Procedures (or Director Filldillgs ofDiscrimination,

In determining whether a bidder. contractor or subcontractor has engaged ill discrimination ill

violation ofthis ordinance the Director mal' consider: (J) direct evidence ofdiscrimination (2)

I
'orocedures used to select subcontractors includine relative aualitications (3) sizniticant differences

1I0t attributable to anv leeitimate non-discriminatorv business reason between the available

Ivercentaees ofMBEs WBEs or GBEs canable oforovidine eoods and services as subcontractors on a

Icon tract or a series of contracts and the percentages ofthe bidder's subcontractors who are MBEs.

IWBEs, or GBEs, or (4) any other relevant evidence.

Whenever the Director proposes to issue a finding ofdiscrimination against allY bidder.

contractor or subcontractor. the Director shall notify the bidder, contractor or subcontractor in writillg
I

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23 official under San Francisco Administrative Code Chapter 28 to debar a bidder or coll/ractor (or

24 violations o{this Chapter, The debarment procedures o(Chapter 28 shall govern.

25
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CHI Commission to Hear Appeals. Except as provided in Section 14B.17(G), the
i
0 0mmission shall hear anneals cholleneine anv determination orthe Director under this section. The

0 0mmission mav sustain reverse or modifv the Director's findines and sanctions imoosed or take such

'other action to effectuate the purnose ofthis ordinance. Unless the Commission so orders, an appeal

I<hall not stav the Director's [indines and the imoosition ofsanctions.

ai.: Referral to Other Agencies. No person shall knowingly make, file or cause to be filed

vith the City any materially [al$e or misleading statement or report in connection with this ordinance.

It the Director has reason to believe that anv nerson has knowingly made. filed. or caused to be filed

with the City any materially [alse or misleading statement or report made in connection with this

ordinance, the Director shall report that information may impose any sanction described in this Section

.I4B.17, or mav re(er the matter to the City Attorney or the District Attorney (or appropriate action.

I Cli Willful Noncompliance hI' Contract Awarding Authority. Whenever thg,Dire<;,tor.t1lJds

,after investigation that a contract awarding authority has willfUlly failed to comply wi!.h its..duties

under this ordinance, the Director shall transmit a written finding ofnoncompliance spe<;,Wing th,,-

nature ot the noncompliance, to the contract awarding authority, the Commission. the Alayor and this..

Board.

The Director shall attempt to resolve any noncompliance through con(erence and conciliation.

I
Should such attempt (ail to resolve the noncompliance, the Director shall transmit a coPY o(the (inding

of noncompliance along with a finding that conciliation was attempted and (ailed to the Commission

and this Board.

The finding ofnoncompliance shall be communicated to the Mayor (or a1!J2I2J2Iiate action to

secure compliance.

SEC. 14B. 4-§J8 APPLICABILITY, OPERATIVE DATE AND TRANSITION PROVISIONS.

CA) Suspension of Chapter 12D.A, All provisions ofAdministrative Code Chapter 12D.A

that were invalidated bv the Superior Court orders dated July 26 and August 23, 2004, in Coral
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2006, and any amendments thereto.

This Chapter 14B shall govern all contracts initiated on or aOer JtIIy Sjilltember 1,

For all contracts described in Section 14B.18(CIU) and Section 14B.18(C)(2) to which(3)

(2)

ronstruction Inc. v. Citv and Countv ofSan Francisco (Sun. Ct. No. 421249) shall be and are

usoended and are ofno force and effect: nrovided however the nrovisions ofChanter 12D.A that

"'ere invalidated bv the court's orders shall be susoended onlv so lone as and onlv to the extent that

he Citv is enioined bv the court (rom entorcine the orovisions ot Chamer 12D.A. If the iniunction is

died or staved in its entiretv. Chaoter 12D.A shall automaticallv become effective and enforceable

nd this Chqpter 14B shall be suspended.

I
rE) Operative date ofthis Chapter. Chapter 14B shall become operative on JtIIy

'Sentember 1, 2006, and shall govern all contracts initiated on or ausr. that date.

(C) Applicabilitv.

Chapters 12D,A. 14A and 14B shall apply as fOllows:

m Any amendment to a contract initiated befOre July 26, 2004 in which the Contractor

'aereed to comnlv with Chanter 12D.A shall be voverned bv Chanter 12D.A ' provided however that if

Ia comnetitive solicitation for an aereement to the nronosed chanees to the contract is reauired bv law

or the law would otherwise require execution ora new contract, rather than an amendment to an
,
'existing contract, the provisions ot Chapter 14B and not Chapter 12D.A shall apply.

Chapter 14A shall avplv to (I) all contracts in which the Contractor agreed to comply with

Chapter 14A and any amendment to those contracts and (2) all contracts initiated on or aOer July 26,

12004 and before JtIIySeptember 1, 2006 and any amendment to such contracts; provided, however,
I
that ifa competitive solicitation (or an agreement to the proposed changes to the contract is required

by law. or the law would otherwise require execution ofa new contract, rather than an amendment to

..i an eXIstIng contract, the provlszons o(Chapter 14B and not Chapter 14A shall apply,

I
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25 this Chapter 14B applies, when any provision ofthe San Francisco Municipal Code or other local law

.1
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1 the San Francisco Administrative Code it shall be read as re errin

2 nstead to Cha ter I4B.

In order to effect an orderly transition from Chapter I4A to this ordinance. any business

(DI Transition Provisions.

I ertified as an LBE under Chapter I2D.A or a DBE under Chanter I4A shall be deemed an LBE under
I

I his Chanter I4B until the earlier oUII the expiration ofthe business' certification under I2D.A or

I4A (2) the business' failure to maintain the certification criteria under which it was certified or (3)

llanuarv I 2007. The Director mav bv aoorooriate rules and reeulations establish procedures to
I
allow such businesses certified as LBEs or DBEs under I2D.A or I4A to demonstrate their eligibilitv

Iror certification under Section I4B.3 ofthis ordinance on an expedited basis orior to the expiration of

their existing certification.

The Director shall deem any application (or DBE certification under Chapter I4A that is

pending on the e(fective date ofthis ordinance to be an application (or certification under Chapter I4B.

(EI State or Federal Provisions. In contracts which involve the use ofany funds furnished,

I given or loaned by the government o(the United States or the State o(California. all laws, rules and

regulations ofthe government o(the United States or the State o(Cali(ornia or o(anv of its

departments relative to the per(ormance o(such work and the conditions under which the work is to be

per(ormed. shall prevail over the requirements ofthis ordinance when such laws. rules or regulations
I

are in conflict.

(FI Severability. The provisions ofthis ordinance are declared to be separate and

..i severable. The lIJvalzdlty o(any clause. sentence. paragraph. subdIvIsIOn, sectzon or portIOn o(thls
II ordinance, or the invalidity o(the application thereo(to any person or circumstances shall not affect

the validity o(the remainder o(this ordinance, or the validity o(its application to other persons or

I
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circumstances.
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that it deems avvrovriate,

nerson who claims that such breach vroximatelv caused iniurv.

assuminf! an undertakinv onlv to nromote the f!eneral welfare. It is not assuminf!, nor is it imvosinf! on

'ts officers and emnlovees an obliaation for breach ofwhich it is liable in monev damaf!es to anv

I (HI Three-year review, No later than three years (rom the effective date ofthis ordinance,

he Board ofSunervisors shall hold a hearinv for the nurnose ofconductinv a comvrehensive review of

his ordinance. The Board shall take testimonv from all affected narties and shall enact anv chanves

Municipal Transportation Agency. Consistent with Charter section Section

General welfare clause. In undertaking the enforcement ofthis ordinance, the City is

(])

(GI1

2

3

4

5

6

7

8

9

10 8A.IOU,,). the Municival Transvortation Ae-encv shall comvlv with the vrovisions ofthis Chanter 14B.

11
APPROVED AS TO FORM:

12 DENNIS J. HERRERA, City Attorney
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By:
/"f '?

t~)h- ;:"',~-
Catharine Barnes
Deputy City Attorney

II
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